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SUMITH KUMARA
VS.

ATTORNEY GENERAL

COURT OF APPEAL
IMAM, J.
SARATH DE ABREW, J
CA 57/2004
HC GAMPAHA NO. 96/2003
NOVEMBER 5, 2007
JANUARY 21, 29, 2008

Penal Code·as amended by Act, No 22 of 1995 · Sections 354, 363(e) ·
Kidnapping·Rape·Minor·Is it unsafe to convict in the absence of corroboration? ·
Delay in making complaint·Could it be acted upon? · Alibi·Evidence Ordinance
Section 157· Victim·s statement admissible when? Dock Statement isnt?
The Appellant was indicted for having kidnapped a minor-under 16 years-S-for having committed rape
on S in the course of the same transaction-The accused was convicted and sentenced on the Second
Count of Rape.
In Appeal it was contented that it was unsafe to convict the accused in the absence of
corroboration-that the complaint is belated-that there are omissions and contradictions.
Held:
(1) Overdue importance cannot be given to minor discrepancies. Discrepancies which do not go to the
root of the matter and shake the basic version of the witness, therefore cannot be attached with undue
importance.

(2) Contradiction is not the ·sine qua non· for a conviction in a Rape case.

Per Imam, J.
·In the Indian setting, refusal to act on the testimony of a victim of sexual assault in the absence of
corroboration as a rule, is adding insult to injury Why should the evidence of the girl or the woman who
complains of Rape or sexual Molestation be viewed with the aid of the spectacles filled with lenses
tinged with doubt, disbelief or suspicion. To do so is to justify the charge of a male chauvinism in a
male dominated society.·
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(3) Delayed witness evidence could be acted upon if there were reasons to explain the delay Although
the complaint of the Prosecutrix is belated, there is a reason that she was waiting for the accused to
marry her which he did not.

Per Imam. J.

·On account of stigma which gets attached after the commission of the offence of Rape, which would
seriously jeopardize the chances of getting married in decent circumstances, the victim and their
relatives are often thoroughly unwilling to come forward with reports of the offences·

(4) The Medical evidence is that when the Doctor examined the victim she was 11 weeks pregnant That
is well within the period during which the incident is supposed to have taken place This can be
considered a piece of circumstantial evidence, corroborative of her story, but does not establish the
identity of the Accused The charge of statutory rape has been proved beyond a reasonable doubt. The
victim a minor (15 years of age) - consent was immaterial.

APPEAL from a Judgment of the High Court of Gampaha

Cases referred to:

(1) In Re Anthony 1960 GLJ 927 Vol. 61 CM 326
(2) Bharwada Borgin Bhai Harigi Bhai Vs State of Gujarat 1983 AIR 1952 SC 54
(3) Tennakoon Vs. Tennakoon 78 NLR 13
(4) Queen Vs. Pauline de Cross 71 NLR 169

Dr. Ranjit Fernando with Ms. Chanya Perera for the Accused Appellant

Sarath Jayamanne, DSG for the Hon. Attorney General
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May 27, 2008. Imam, J.

This is an Appeal tendered by the Accused-Appellant [hence forth sometimes referred to as the
·Appellant·] seeking to set aside the Judgment of the learned High Court Judge of Gampaha dated 15.
07. 2004 and that the Accused- ·Appellant· be acquitted of the charge in the Indictment as set out in
paragraph 1 and 2 of the prayer to the Petition respectively.

The facts of the case are briefly as follows The ·Appellant· was indicted on 28. 05. 2002 with having
committed the following offences -

1. For having Kidnapped Hettiarachchilage Nirosha Sarojani a minor under 16 years of age from the
lawful custody of Hettiarachchilage Soorasena between 25. 05. 1996 and 25. 11. 1996 at Pinnamada
within the jurisdiction of this Court, an offence punishable under Section 354 of the Penal Code.
2. For having committed rape on the said Hettiarachchilage Nirosha Sarojani a minor who was under 16
years of age in the course of the same transaction, an offence punishable under section 364(2)(e) read
together with Section 363 (e) of the Penal Code (Amendment) Act No 22 of 1995.
3. Witnesses were called on behalf of the Prosecution namely;
1. Nirosha Sarojani the Prosecutrix / victim
2. Neetha Iranganie-a neighbour
3. Malanie-mother
4. Police Officer IP Sarath Kumara Welikala
5. Medical evidence of Dr. Keerthi Kumara (JMO)

The ·Appellant· made a Dock statement which amounted to a denial of the commission of offence, and
thus raised an ·Alibi· defence The cousin sister of the Appellant Sujatha Dias and his brother
Anuruddha Sirikumara too gave evidence for the Defense and attempted to establish the improbability
of the Accused-Appellant having committed the offence, and further endeavoured to establish the lack
of opportunity. Sujatha made an attempt to prove that the Accused-Appellant went to work almost
everyday in order to establish an alibi, but according to the evidence of Sirikumara there were certain
days on which the Accused-Appellant stayed at home The learned Trial Judge found the
accused-Appellant not guilty of the 1st count of Kidnapping, and hence acquitted him of the 1st count.
However the Trial Judge found the Accused-Appellant guilty of
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the 2nd count of Rape, and sentenced the Accused-Appellant to 10 years Rigorous Imprisonment 15. 07.
2004 and ordered the Appellant Jo pay a sum of Rs. 50, 000 (Fifty thousand) to the fetal by way of
compensation in 2 installments.

The case for the Prosecution was that the Appellant and the victim Nirosha Sarojani were on familiar
terms as they lived close-by and that Nirosha Sarojani used to pay a visit after school to the house of
Sujatha where she used to look after Hansi the 2 year old daughter of Sujatha, Sujatha also being the
sister of the mother of the Accused-Appellant. The Prosecution alleges that when the Prosecutrix went
to the house of the Accused for the ·baby sitting· of Hansi, that the Accused-Appellant put heron a
bed, and committed that act of sexual penetration on her, thereby committing the offence of Rape on
her The Prosecutrix Nirosha Sarojani was according to the Prosecution born on 23. 09. 1981, and the
incident took place in 1996 when Nirosha was 15 years old, the original of her Birth Certificate bearing
No. 8313 being produced Iater(P1). It is averred by the Prosecution that the Prosecutrix in her
evidence testified that the mother of the Appellant was abroad at the time of the incident, and that
Sujatha also lived in the house of the Accused-Appellant The Prosecution avers that the Prosecutrix
returned to her home in the evening, and that she did not complain to anyone as the Accused-Appellant
promised to marry her. The Prosecution contends that a few months later the Prosecutrix Nirosha
Sarojani vomited and fainted in her school premises, and was subsequently sent home. The Prosecution
avers that since that day, the prosecutrix Sarojini could not hide the incident any more from her
mother who in turn on the following day lodged a complaint along with the prosecutrix to the police
The J M O Dr. Keerthi Kumara according to the Prosecution identified the Medico-Legal Report of Dr.
R. M. de A. Samarasinghe which stated that investigation confirmed that Sarojani the Prosecutrix was
pregnant.

The Prosecution contended that although Counsel for the Appellant averred that it was unsafe to
convict the Accused in the absence of corroboration, that the Trial Judge had meticulously examined
and evaluated the Credibility of witnesses, the testimony of Nirosha Sarojani the Prosecutrix in
particular, and evaluated all the legally acceptable and recognized tests in regard to items of evaluation
to determine the creditworthiness of the Prosecutrix.
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1. Delay/Spontaneity

The Prosecution was emphatic on the fact that the Prosecutrix Sarojani did not reveal the incident to
anyone until she fainted and vomited at school about 3 months after the incident. The Prosecution
attributed this silence on the part of the Prosecutrix to the fact that the Accused-Appellant had
promised to marry her, and that she believed him The Prosecution averred that even after the incident
the Prosecutrix Sarojani used to visit the home of the Accused-Appellant and that they exchanged song
bocks. The Prosecution contends that the Defence did not challenge the Prosecutrix·s position in this
regard, and that there are no contradictions or omissions It was averred by the Prosecution that after
the Prosecutrix fainted and vomited in school consequent to the School Authorities sending her home,
on that very day she informed her mother Malani that the Accused had sexual Intercourse with her on
25. 11. 1996. Her mother initially asked Iranganie a neighbour to inquire from the prosecutrix Sarojani
as to the reason for the fainting and vomiting to whom the Prosecutrix did confess about the incident
but did not mention the name of the Accused.

However it was pointed out by the Prosecution that in the statement Iranganie made to the police on
30. 11. 96, Iranganie stated that the Prosecutrix narrated to her the incident naming the Accused as
being responsible for the offence, which cannot be used as substantive as corroborative evidence, it
could be used by, the Trial Judge to determine whether a contradiction was made by the Prosecutrix,
when she testified that she had given the name of the Accused to Iranganie The Prosecutrix contends
that in any event the Prosecutrix confessed to her mother Malani that it was the Accused who had
committed the offence on her The Prosecution referred to the pronouncement in Re Anthony(1) which
refers to ·the stigma which gets attached after the commission of Rape, would jeopardize the chance of
getting married in decent circumstances, the victims are often thoroughly unwilling to come forward
promptly with reports of the offences . . . · The Prosecution contended that in this case there was no
delay at all, as the Prosecutrix divulged the incident to Iranganie and her mother, soon after she
publicly fainted and vomited The Prosecution contended that Iranganie corroborated the position of the
Prosecutrix. The Prosecution averred that there was no delay at all, and even if assumed there was
delay, that the reasons for the delay have
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been clearly explained. It is pointed out by the Prosecution that the Credibility of the Prosecutrix had
not been shaken as she had satisfied all the other tests relating to credibility too.

2. Motive

The Prosecutrix Nirosha Sarojani along with her family were close neighbours of the Accused and his
family, with the Accused·s mother·s sister Sujatha enjoining 3 very close relationship, which resulted in
the Prosecutrix ·baby sitting· for Hansi the 2 year old daughter of Sujatha free of charge. Thus there
was no animosity between the 2 families. The mother of the Prosecutrix Malani never forced the
Accused to marry the Prosecutrix even after details of the Rape incident were revealed to her, but
nevertheless went to the Police and made a complaint unlike in other instances As the Prosecutrix gave
birth to a child, if there was any reason for falsely implicating the Accused to be father of the child, the
Defence would have clearly suggested the motive, which the Defence never did The Prosecution
contends that as no motive for the offence has been established that the credibility of the Prosecutrix is
proved.

3. Opportunity / Probability

It was contended by the Prosecution that after school the Prosecutrix returned to her home, and then
went to the house of the Accused to look after Hansi the 2 year old child of Sujatha who is the niece of
the Accused. The Accused-Appellant who was very well known to the Prosecutrix had ample
opportunity to commit the offence against the Prosecutrix The Prosecution averred that the version of
the Prosecutrix was highly probable and satisfied the Test of Probability The Prosecution averred that
there was no evidence whatsoever that the Prosecutrix was seen around with other males, and the
Defence never produced any evidence to the contrary.

4. Consistency

It is contended by the Prosecution that the Prosecutrix·s version was consistent and that there were no
material contradictions although the Prosecutrix gave evidence 8 years after incident when she was only
15 years old, the Prosecutrix now being about 23 years of age.
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5. Demeanor and deportment

The Prosecution averred that the Trial Judge who was the best person to have observed the demeanor
of the Prosecutrix, observed that her demeanor was excellent, and determined that she was a truthful
witness.

6. Corroboration

The Prosecution expressed the view that although no legal requirement exists that there should be
corroboration of the version of the prosecutrix, in accordance with the explanation to section 363 of the
Penal Code as amended by Act No. 22 of 1995 it is not necessary to prove corroboration, some courts in
most cases examine whether there has been corroboration In some form in relation to sexual offences.
This is done in order to determine whether it is safe to act on the testimony of the Prosecutrix alone
Particularly in instances where the question of consent arises, the Prosecution contends that it may be
safe to look for Medical evidence in order to determine whether the Medical Evidence is corroborative of
the Prosecutrix version with regard to consent and penetration The question of consent the Prosecution
asserts does not arise in this case, as the Prosecutrix Sarojani was below 16 years of age at the time of
the incident on or about 25. 11. 1996. The Prosecution avers that in this case the act of penetration is
amply corroborated by the Medical evidence of Dr. Keerthi Kumara who testified that after her
complaint to the Police when she was produced before Dr. Samarasinghe, on examination she was found
to be 11 weeks pregnant The Prosecution contended that the credibility of the Prosecutrix was greatly
enhanced by her evidence which remained unchallenged and un-impugned.

7. Dock Statement / alibi

The prosecution view was that as the Accused-Appellant In his Dock Statement did not state that on
25. 11. 1996 namely the day of the incident that he was not at home, that his Dock statement does not
fall within the concept of an Alibi.

The Prosecution contended that Anuruddha Siri Kumara the brother of the Accused contradicted the
Accused as he testified in evidence as a Defence Witness that there were days on which the Accused did
not go to work, and hence the Accused could have committed the offence on one of those days.
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The Prosecution avers that there is no on the grounds raised by Counsel for the Accused-·Appellant·
and seeks that this court rejects the Appeal.

Ground of Appeal

It was averred by Counsel for the Accused-Appellant that it would be unsafe to base a conviction on
the evidence led before the High Court in the absence of desired corroboration in view of the infirmities
arising in the Prosecution case. Counsel referred to the Judgment of the learned Trial Judge dated 15.
01. 2004 and Counsel referred to the omissions and contradictions marked before the learned Trial
Judge namely U1, U2, V1 and V2 respectively, which dealt with the Prosecutrix Sarojani·s evidence in
Examination in Chief where she said that on the day of the incident she went to the house of the
Accused along with the child Hansi, she corrected herself in Re-Examination to fall in line with the
statement she made to the Police that she went to the house of the Accused in order to collect the child
who had gone to the house of the Accused earlier in the day which fact was corroborated by the
neighbour Neetha Iranganie who testified that as both the parents of the Prosectrix Sarojani left home
for work and returned home late in the evening that during the interval the Prosecutrix was usually at
a place owned by Sujatha looking after Sujatha·s Child Hansi. In evidence it transpired that Sujatha
was the aunt of the Accused, being his mother·s sister, and only a panelling separated the house of
Sujatha with that of the Accused Even the learned High Court Judge on these omissions and
contradiction has held that ·one cannot expect and it is not humanly possible for a child of 15 years to
remember every minute detail of an incident that took place under such traumatic conditions after 8
years and referred to the case of Bharwada Borgin Bhai Harigi Bhai vs State of Gujarat(2) where his
Lordship Thakkar, J. held that ·overdue importance cannot be given to minor discrepancies
Discrepancies which do not go to the root of the matter and shake the basic version of the witnesses,
therefore cannot be attached with undue importance. The learned Trial Judge in this case quoted from
the aforesaid case where it was held that ·Contradiction is not the sine qua non for a conviction in a
Rape case. In the Indian setting, refusal to act on the testimony of a victim of sexual assault in the
absence of corroboration as a rule, is adding insult to injury. Why should the evidence of the girl or the
woman who complains of Rape or Sexual Molestation be viewed with the aid of spectacles fitted with
lenses tinged with doubt, disbelief or suspicion.
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To do so is to justify the charge of male chauvinism in a male dominated society. In accordance with
the Judgment of the Trial judge the roof of the house where the alleged offence took place was
constructed with Zinc sheets and if it had been raining at the time as the Prosecutrix described, the
noise which emanated from the rain pouring on the sheets would have muffled and drowned any noise
the victim may have made at the time In accordance with the Judgment of the Trial Judge the Medical
evidence is that when the Doctor examined the victim she was 11 weeks pregnant. That is well within
the period during which the incident is supposed to have taken place. This can be considered a piece of
circumstantial evidence, corroborative of her story, but does not establish the identity of the Accused.· I
have examined the Appeal, considered the evidence of witnesses led in the High Court, studied the
Medico-Legal Report [P2] and other Documents, perused in detail the written and oral submissions
tendered by both sides, and considered the prevalent Statute in operation.

It is well established that the Prosecutrix (Sarojani) and the Accused-Appellant knew each other very
well, for they were neighbours and the Prosecutrix Sarojani used to look after Hansi who was 2 years
old at the time of the incident, being the child of Sujatha, who was the sister of the mother of the
Accused who was abroad. The Accused-Appellant having been indicted on 2 counts as mentioned before
in the Indictment was acquitted on the 1st count namely for an offence of Kidnapping under section 354
of the Penal Code by the learned Trial Judge The Accused-Appellant was however convicted on the
2nd count, namely for the Rape of a minor namely Hettiarachchilage Nirosha Sarojani a minor who was
under 16 years of age, an offence punishable under Section 364(2) read together with 363(e) of the
Penal Code as amended.

The Prosecutrix Nirosha Sarojani having been born on 23. 09. 1981 as set out in her Birth Certificate
bearing No. 8313 was 15 years of age at the time of the incident. This entire incident came to light on
26. 11. 1996 when the Prosecutrix fainted and vomited in school and was sent home Inquiries revealed
that she used to frequent the house next door after school in the evenings to look after the child of
Sujatha named Hansi who was about 2 1/2 years old at the time of the incident. This evidence was
corroborated by the evidence of Neetha Iranganie a neighbour, who testified that both parents of the
Prosecutrix Sarojani left home for work and came home late in the evening, and that during the
Interval, the
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Prosecutrix used to be at Sujatha·s house When the mother of the Prosecutrix Malini together with
Neetha Irangane and the Prosecutrix made statements to the Police, consequently the Prosecutrix
Sarojani was produced before the Asst, J. M. O, General Hospital Ragama on 26. 11. 1996 when the
Prosecutrix was 15 years old and having been examined by Dr. R. M. De. A. Samarasinghe was found
to be pregnant, as set out In the Medico-Legal Report [P2]. In the short history given by the Patient,
the Prosecutrix declared that she was sexually harassed by Manju Ayya after holding her hand and
placing her on his bed on 30. 08. 1996 while she was staying in his apartment with a 2 year old child
due to rain, and that developed symptoms of pregnancy about 3 months later Interestingly there were
no bodily injuries suggestive of a struggle.

As the Accused-Appellant was indicted with statutory rape which in my view has been proved beyond a
reasonable doubt, the victim Hettiarachchilage Nirosha Sarojani being a minor at the time of the
incident, the Accused-Appellant is guilty of the 2nd count of the offence of statutory rape, an offence
punishable under section 364(2) read with section 363(e) of the Penal Code [as amended]. In the
aforesaid offence, the consent of the victim is immaterial, as the victim, namely the Prosecutrix Sarojani
was a Minor at the time of the incident.

The history recorded by the Medical witness was not admitted in evidence. It was held in Tennakoon vs
Tennakoon

(3)that the victim·s statement to the Doctor must be a contemporaneous statement to be admissible
under section 157 of the Evidence Ordinance.

Dock Statement of Accused

Although the Accused made a dock Statement denying his Culpability he failed to give a reason as to
why he was implicated. He said that he did not have the opportunity to commit the act of Rape as he
was always out on business and returned home only in the evening. Although the 2nd Defence witness
Sujatha tried to show that the Accused was always out on business, his brother Sirikumara the 1st
Defence witness testified that there were certain days on which the Accused did not go to work, As the
evidence of the 2nd Defence witnesses is conflicting, I reject the Alibi of the Accused.
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Delay

Although the complaint of the Prosecutrix Sarojani is belated, there is a reason namely that she was
waiting for the Accused-Appellant to marry her which he did not. In Queen vs. Pauline de Croos

(4)at 180 T. S. Fernando J observed that a delayed witness·s evidence could be acted upon if there were
reasons to explain the delay.

In the Indian case of In re Anthony (supra) Ramaswami J. and Ananthanarayan J. held that, ·Finally I
agree with my learned brother that on account of the stigma which gets attached after the commission
of the offence of Rape, which would seriously jeopardize the chance of getting married in decent
circumstances, the victim and their relatives are often thoroughly unwilling to come forward with
reports of the offences . . . ·

For the aforesaid reasons I see no reason to interfere with the Judgment of the learned High Court
Judge which I affirm The Accused-Appellant was however sentenced to 10 years Rigorous
Imprisonment and ordered to pay Compensation of Rs. 50, 000/= to the victim Sarojini in default of
which the Accused was sentenced to 5 years Rigorous Imprisonment The Accused was permitted to pay
the compensation of Rs. 50, 000/= to the Victim Sarojini in 2 instalments, in violation of which the
default term of 5 years Rigorous Imprisonment would be operative I confirm the sentence too imposed
by the learned High Court Judge and further impose a fine of Rs. 15, 000/= on the Accused-Appellant
in default of which I impose a sentence of 2 years Rigorous Imprisonment, as a fine too is mandatory
Subject to this variation in sentence, I confirm the Judgment and sentence of the High Court Judge but
order that the sentence of 10 years Rigorous Imprisonment be operative from today as the
Accused-Appellant is on bail which is 27. 05. 2008.

For the aforesaid reasons I dismiss the Appeal of the Accused-appellant

SARATH DE ABREW. J.  - I agree

Appeal dismissed

Judgment by: S.I. Imam, J.
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