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Sections 203 Sections 279, Sections 283 (1) Sections 283 (5), 306 Penal Code-Sections 365 (B) 2,
Section 436 - Grave sexual abuse on a girl-Conviction-Sentence passed-Failure to give
reasons-fatal -Judgment not delivered in open Court-Could this be rectified? Incumbent on Judge
first to give reasons then pass sentence?
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The accused appellant was convicted for committing the offence of grave sexual abuse on one T-Section
365 (b) (2) (b) and was sentenced to aterm of 10 years rigorous | mprisonment.

The case was concluded on 30. 03. 2004 and submissions were made on 01. 04. 2004 - on 01. 04. 2004
the accused was convicted and the sentence was passed-but no reasons were given-the Judgment was
also not delivered in Open Court.

In appeal it was contended that the Trial Judge had failed to comply with Section 279- Section 283 (1)
- Section 283 (5) of the Code.

Held:
(1) The Trial Judge should pronounce the Judgment in Open Court, sign and date the same in Open

Court.
(2) Failure to pronounce the Judgment in Open Court is not curable under Section 436.

Per Sisrade Abrew, J

-The Trial Judge failed to sign and date the Judgment in Open Court and aso failed to explain the
Judgment to the accused. | therefore hold that the Trial Judge has not complied with Section 279 -
Section 283 (1) and Section 283 (5) of the Code.-

If aTrial Judge dictates Judgment in Open Court, imposes the sentence according to law (if the
deceased isfound guilty) and signs the Judgment after being typed, in my view, he complies with
Section 279 - Section 283 of the Code:

(4) Under Section 203 of the Code, Tria Judge has the discretion either to pronounce the Judgment
forthwith or within 10 days of the conclusion of the Trial. It isincumbent on the Trial Judge first to
give reasons for the verdict of conviction and then pass the sentence.

(5) Under Section 203 the Trial Judge is not entitled to pass a sentence on the accused appellant before
giving reasons for conviction.

APPEAL from the Judgment of the High Court of Colombo
Casesreferred to:

(2) Thiagarajah Vs. Annaikoddi Polis@ NLR 109
(2) D. A. Satharasinghe Vs. C. E. Juriang§6 NLR 490
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(3) IbrahimVs. Inspector of Police Ratnap@@NLR 235
(4) Moses Vs. Satel999 3 Sri. L. R 401

Dr. Ranjit Fernando with Neranjan Jayasi nfieethe Accused A ppellant.
Sarath JayamanneD Star the Respondent.
Cur. adv. vult.
June 19, 2008.
SISIRA DE ABREW, J.

The accused-appellant in this case was convicted for committing the offence of grave sexual abuse on a
girl named Abeysinghe Arachchige Thilini Nadegja Ishangani which is an offence punishable under
Section 365 (b) (2) (b) of the Penal Code and was sentenced to aterm of 10 years Rigorous
Imprisonment and to pay afine of Rs. 2, 500 (Rupees Two Thousand and Five Hundred) carrying a
default sentence of 6 months simple imprisonment.

Aggrieved by the said conviction and the sentence the accused-appellant has appeal ed to this Court
Learned counsel for the accused-appellant submitted that the learned trial Judge had failed to comply
with section 279, Section 283 (1) and 283 (5) of the Criminal Procedure Code The learned Counsel
therefore contends that the conviction in this case cannot be maintained. | shall now turn to this
contention The case for the defence was concluded on 30. 03. 2004. On 01. 04. 2004 submissions on
behalf of both sides were made before the learned trial Judge The learned trial Judge on 01. 04. 2004
convicted the accused for the said offence and passed the above sentence but learned trial Judge failed
to give hisreasons on this date. We find the judgment dated 07. 04. 2004 In the record, but thereisno
corresponding journal entries relating to 07. 04. 2004 Therefore one cannot say that the judgment dated
07. 04. 2004 was delivered in open court Learned D. S. G too admits that the judgment was not
delivered in open court on 07. 04. 2004 as there was no corresponding journal entry to support this fact.
Considering all these matters we hold that the judgment dated 07. 04. 2004 was not delivered In open
court. Section 279 of the Crimina Procedure reads as follows: -
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‘The judgment in every trial under this Code shall be pronounced in open court immediately after the
verdict isrecorded or save as provided in Section 203 at some subsequent time of which due notice shall
be given to the parties or their pleaders and the accused shall if in custody be brought up or if not in
custody shall be required to attend to hear judgment delivered except when his personal attendance
during thetrial has been dispensed with and the sentence is one of fine or when he has been absent at
thetrial.-

Section 283 reads as follows

-The following provisions shall apply to the judgments of courts other than the Supreme Court or Court
of appeal-

(1) The judgment shall be written by the Judge who heard the case and shall be dated and signed by him
in open court at the time of pronouncing it and in case where appeal lies shall contain the point or
points for determination, the decision thereon, and the reasons for the decision: -

(2) omitted
(3) omitted.
(4) omitted.

(5) ‘The judgment shall be explained to the accused affected thereby and a copy thereof shall be given to
him without delay if he applies for it.

It is therefore seen from the above sections that the learned trial Judge should pronounce the judgment
in open court sign and date the same in open court. It appears from the judgment and the journal

entries of this case, that the learned trial judge failed to comply with sections 279, 283 (1) and (5) of the
Criminal Procedure Code | must consider whether the failure to pronounce the judgment in open court
could be rectified under section 435 of the Criminal Procedure Code In this connection | would like to
consider certain judicial decisionsTimagarajah Vs. Annikoddi Police

(1)1t was held:

-A Magistrate, after he has written out his judgment, must pronounce it in Open Court in the presence
of the accused in terms of section 304 of the Criminal Procedure Code Failure to do thisis not such an
irregularity asis covered by section 425 of that Code.-
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In the case ofD. A. Satharasinghe Vs. C. E. Juriansz
(2)it was observed that:

‘Wher e a judgment which was intended by a Magistrate to be delivered at the earliest on 11th October
was written and signed by him on 25th September-Held, that there was a violation of the requirement in
Section 306 of the Criminal Procedure Code that a judgment shall be signed and dated by a Magistrate
in open court at the time of pronouncing it.-

In the case ofibrahim Vs. Inspector of Police, Ratnapura

3.
it was held.

-Omission by a Magistrate to state the reasons for his conclusionsisa grave irregularity Mere recital of
factsis not a sufficient compliance with the provisions of section 306 (1) of the Criminal Procedure
Code.-

On aconsideration of the principles laid down in the above judicial decisions, | hold that failure to
pronounce the judgment in open court is not curable under section 436 of the Criminal Procedure.

As| pointed out earlier the learned Trial Judge in this case has not pronounced the judgment In open
court which isaviolation under section 279 of the Criminal Procedure Code. The learned Tria Judge
failed to sign and date the judgment in open court and also failed to explain the judgment to the
accused | therefore hold the trial judge has not complied with Section 279, 283 (1) and section 283 (5)
of the Criminal Procedure Code.

If atrial Judge, however dictates judgment in open court, imposes the sentence according to law (if the
deceased is found guilty) and signs the judgment after being typed, in my view, he complies with
Sections 279 and 283 of the Criminal Procedure Code.

Sincethelearned D. S. G. has brought to our notice section 203 of the Criminal Procedure Code, it is
relevant to consider whether the learned
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trial Judge complied with section 203 of the Criminal Procedure Code. Section 203 of the Criminal
Procedure reads as follows:

‘When the cases for the prosecution and defence are concluded the Judge shaft forthwith or within 10
days of the conclusion of the trial record a verdict of acquittal or conviction giving his reasons therefor
and if the verdict is one of conviction pass the sentence on accused according to law.-

Under Section 203 of the Criminal Procedure Code, the trial Judge has the discretion either to
pronounce the judgment forthwith or within 10 days of the conclusion of the trial Under section 203 of
the Criminal Procedure Code it isincumbent on the learned trial Judge first to give reasons for the
verdict of conviction and then pass the sentence.

In my view under Section 203 of the Criminal Procedure Code the learned Tria Judge is not entitled to
pass a sentence on the accused-appellant before giving reasons for conviction.

| am fortified by the judgment of Moses Vs State(4)His Lordship Justice Y apa held thus.

-Sections 203, 283 (1) - Make provision that the judgment shall be whiten by the Judge who heard the
case and shall be dated and signed by him It is a mandatory requirement-A duty is cast on the Judges
to give reasons for their decisions, as their decisions are subject to review by Superior Courts.-

In the instant case, the Learned Trial Judge imposed the sentence on the accused-appellant on 01. 04.
2004 but he gave reasons for the conviction on 07. 04. 2004 Therefore learned Trial Judge, in my view,
did not comply with section 203 of the Criminal Procedure Code Considering all these matters | hold
that the conviction of the accused appellant cannot be permitted to stand | therefore set aside the
conviction and the sentence imposed on the accused-appellant.

The learned Counsel for the accused-appellant in the course of his submissions submitted that the
proper course isfor this Court to order aretrial. Considering the facts of this case | am of the opinion
that re-trial
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should be ordered Considering all these matters | order aretrial against the accused-appellant on the
same indictment.

Retria ordered
ERIC BASNAYAKE, J. - | agree.
Appeal allowed Retrial ordered.

Judgment by: Sisira de Abrew, J.
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