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SAJITH DILHAN
VS

VICTOR

COURT OF APPEAL
SATHYA HETTIGE PC. J (P/CA)
GOONERATNE. J
CA LA 40/2009
DC MATARA 16079/P
JUNE 01, 2009

Constitution Article 138 · Article 154 P(3)(b) · Section 5A(1) and 5 D1 of the High Courts (Special
Provisions) Amendment Act, No. 54 of 2006 · Civil Appellate High Court·Do they have power to
exercise Restitutio·in·Intergrum Jurisdiction?
Held:
(1) Jurisdiction of the Court of Appeal is no! an entrenched jurisdiction because Article 138 provides
that it is subject to the provisions of any Law.

(2) It is constitutionally permissible for that jurisdiction to be reduced or transferred by ordinary law
being passed by Parliament.

(3) It seems that Court of Appeal continues to exercise that Restitutio in Intergrum jurisdiction.

(4) Court of Appeal has retained the power to exercise restitutio in integrum jurisdiction under Article
138 - Court of Appeal possesses the concurrent revisionary jurisdiction in respect of an order of the
District Court.

Matter referred to the President of the Court of Appeal for an appropriate order.
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Case referred to:

1. Weragama Vs. Eksath Lanka Wathu Kamkaru Samithiya & others - 1 Sri. L. R, 283 Ali Sabri with
Erasha Kalidasa for Petitioner.

Cur. adv. vult.

June 23, 2009

SATHYA HETTIGE, P. C. J P/CA

The petitioner in this application seeks relief by way of revision and / Restitutio in Intergrum in terms
of Article 138 of the Constitution to set aside and or vary the Interlocutory decree marked P 7 and the
order of the learned District Judge marked P11 in the District Court of Matara Case No. 16079/P.

It appears from the Journal Entry dated 24. 03. 2009 when this application was supported before
another division of this court an application has been made by the learned counsel for the petitioner to
refer this matter to this court for an appropriate order, having invited the attention of court to the
Article 154 P (3) (b) of the Constitution and the provisions contained in section 5 A1 and 5 D 1 of the
High Court of the Provinces (Special Provisions) (Amendment) Act, No 54 of 2006.

The Hon Judges of that division of this court, having carefully considered the constitutional provisions
and legal provisions have decided on 27. 03. 2009 to refer this matter to this court in order to transfer
this application to the appropriate High Court for determination in terms of the provisions contained in
section 5 D 1 of the Act No 54 of 2006.

Article 138 of the Constitution confers the Revisionary Restitutio In Intergrum powers on the Court of
Appeal.

Article 138 of the Constitution reads as follows:
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·The Court of Appeal shall have and exercise subject to the provisions of the Constitution or any law,
an appellate jurisdiction for correction of all errors in fact or In law which shall be· (commuted by the
High Court in the exercise of its appellate or original jurisdiction or by any court of 1st instance),
tribunal or other institution and sole and exclusive cognizance by way of Appeal, revision and Restitutio
in Internum of all causes, suits, actions, prosecutions, matters and thing·s ·(of which such High Court,
Court of First Instance) tribunal or other institution may have taken cognizance . . . ·

The question that has to be determined by this court is whether, in view of the Revisionary powers now
vested with the Provincial High Court in terms of High Court of the Provinces (Special Provisions)
Amendment Act No 54 of 2005 the petitioner could maintain the present application in the Court of
Appeal.

On a careful reading of Article 138 it appears that the powers of the court of Appeal to exercise
Restitutio in integrum jurisdiction has not been given to the Civil Appellate High Court of the
Provinces. In the case of Weragama V Eksath Lanka Wathu Kamkaru Samithiya and Others(1) at 293
it was held that the Jurisdiction of the Court of Appeal is not an entrenched jurisdiction because
Article 138 provides that it is subject to the provisions of ·any law·

Thus it seems that it is always constitutionally permissible for that jurisdiction to be reduced or
transferred by ordinary law being passed by Parliament. It can thus be seen the Court of Appeal
continues to exercise the Restitutio in Intergrum Jurisdiction However, it seems that no exclusive right
to exercise revisionary powers have been vested with the Provincial High Courts as both the Court of
Appeal and High Court exercise the revisionary powers.

I will now consider the provisions in section 5 D1 of the High Court of the Provinces (Special
Provisions) Amendment Act, No. 54 of 2006 which reads as follows·

·Where any Appeal or application in respect of which jurisdiction is granted to a High Court established
by Article 154 P of the Constitution by section 5A of this Act is filed in the Court of Appeal, such
appeal or application as the case may be transferred for hearing and determination to an appropriate
High Court as may be determined by the President of the Court of Appeal and upon such reference the
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said High Court shall hear and determine such appeal or the application as the case may be, as if such
appeal or application was directly made to such High Court·

It is thus pertinent to note that the Court of Appeal has retained the power to exercise restitutio in
integrum jurisdiction under Article 138 of the Constitution whereas the Court of Appeal possesses the
concurrent Revisionary jurisdiction in respect of an Order of the District Court.

In the circumstances I hold that restitutio in Intergrum jurisdiction is solely vested with the Court of
Appeal under Article 138 of the Constitution The petitioner·s application for Revision and restitutio in
Intergrum should be heard and determined by the Court of Appeal.

ANIL GOONERATNE, J - I agree.

Court decides that restitutio in intergrum jurisdiction is solely vested in the Court of Appeal under
Article 138 of the Constitution.

Judgment by: Sathya Hettige, J.
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