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The Petitioner, Miss Gnel Junior Abbas, afifty nine years old spinster appearing in person supported
this application on the basis that the Director General of Pensions rejected her appeal to obtain her late
father-s pension to look after her disabled brother.

The Director Genera had rejected the Petitioner-s application on the ground that the Petitioner-s
application did not meet the requisite criteriafor the Petitioner to obtain the pension benefits.

The Supreme Court entertained the Petitioner-s application on the basis of public interest litigation and
granted leave on the alleged violation of Article 12 (1) of the Constitution as there was a necessity to
consider the interpretation of Section 29(A) of the Widows: and Orphans: Pension Fund (Amendment)
Act, No 44 of 1981.

The Petitioner claimed that her brother has been discriminated on the basis that the Respondents had
used a different or additional set of criterion in determining whether the Petitioner-s brother is entitled
to the pension of her deceased father.

Held:

(1) Article 12(1) of the Constitution embodies the basic principle that equal laws apply aliketo al in
any similar situation. It is envisaged that there would be no discrimination by those entrusted with the
powers of administration when discharging their administrative functions.

(2) The purpose of Section 29 of the Widows: and Orphans: Pension Fund Ordinance is to ensure the
welfare of the orphans until they were of an age and state in which they are capable of supporting
themselves.

The framers of Section 29A had sought to unite two requirements in Section 29A Namely- the orphan
must suffer from amental or physical disability- and -such disability must render the orphan incapable
of earning hisher livelihood-

(3) The circular marked 1R2, a circular issued by the Ministry of Public Administration by which the
Ministry had instructed that only those orphans who are disabled and dependent on the parent at the
lime of the parents: demise were entitled to the pensions of their parents, is objectionable on the
following grounds, Firstly, section 7 of the Widows: and Orphans: Pension Fund Act requires the
directorsto frame rules and regulations. The Secretary to the Ministry of Public Administration
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has no authority whatsoever to promulgate such arule Secondly, any such rule or regulation must be
approved by the Secretary to the Treasury and published In the gazette.

(4) An ambiguity is by no means an inconvenient consequence of the natural operation of the statute.
The legidature in its wisdom may envisage inconvenient or difficult ends. If such legidative intention is
clear, the Courts are bound to follow such intention.

(5) The Court is unable to give the provision a strained interpretation when the intention of the
legislature can be readily gathered from the text in its present form.

(6) Tuan Bangasa Jaya Abbas is entitled to receive his father-s pension from the dote of the decision of
the Medical Board which declared him as a disabled person incapable of earning his livelihood.

Casesreferred to:

(1) Mudanayake et al v Svagnanasunderab3 NLR 25

(2) R. S Nayak v A. R. Antulay- AIR 1984 SC 684

(3) Kirkness v John Hudson & Co. Ltdl955 2 All ER 345

(4) Lucian De Slva v Sngam71 NLR 308

(5) Slvav Commissioner for National Housiri968) 70 NLR 573

APPLICATION under Article 126 and Article 12(1) of the Constitution.
Ranjan Nanayakkarfor the Petitioner
Rajiv Goonethillek8C for the Respondents
Cur. adv. vult
October 7, 2010. A. N. DE SILVA, CJ

Miss Gnei Junior Abbas, The petitioner in this case, a 59 year old spinster appearing in person
supported this application. The basis of
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the application was that the Director General of Pensions rejected the appeal to obtain the father-s
pension benefitsto look after her disabled brother The Director General has rejected the petitioner-s
application on the ground that the petitioners application did not meet the requisite criteriato be
enabled for a benefit.

This court entertained this application on the basis of public interest litigation and granted leave on the
alleged violation of Article 12(1) of the Constitution as there was a necessity to consider the
interpretation of Section 29(a) of the Widows: and Orphans: Act No 44 of 1987. The senior State
Counsal too did not object to the fact that there is a question of law to be looked into. On the day of
the argument a counsel appeared for the petitioner and made submissions.

The relevant and undisputed facts in the application are as follows:

Miss Gnei Abbasisthe adult sister of Tuan Bangasa Jaya Abbas and the daughter of Tuan Mohammed
Indra Abbas. Sheis 59 years of age with no income and living in a dilapidated home belonging to a
relation in Ulapane. The petitioner-s brother Tuan Bangasa Jaya Abbas was born on the 11th
November 1945 (According to birth certificate marked 1R3).

The petitioner-s father, a police officer, had retired from service having served for 35 years and was
drawing a pension from the Government of Sri Lanka His death occurred in the year 1993.

The petitioner-s brother had been gainfully employed in a private firm called -Dhanushka Enterprises:
prior to the death of his father. After the death of the father, he became a dependent (who was 48 years
old) and needed medication. In 1994 the petitioner-s brother was diagnosed as suffering from-
Schizophrenia: and had been pronounced mentally ill and needy of continuous lifelong treatment and
unable to function independently by the Angoda mental hospital. There is also evidence to show that
Tuan- attempted to commit suicide once using the very drugs prescribed to him for his treatment.
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The petitioner also submitted to court that she had to undergo tremendous hardships to obtain the
necessary documentation as the relevant files were misplaced at the divisional secretariat (IhalaKorale
Kurunduwatte Bazaar) and at the Widows and Orphans pension Branch in the pensions department.

The petitioner has complained that her brother-s fundamental rights guaranteed in terms of Article
12(1) of the Constitution have been violated by the respondents Article 12(1) of the Constitution which
speaks of equal treatment, reads thus.

-All persons are equal before the law and are entitled to the equal protection of the law-.

Article 12(1) of the Constitution embodies the basic principle that equal laws apply aliketo all in any
similar situation. Thusit is envisaged that there would be no discrimination by those entrusted with the
powers of administration when discharging their administrative functions.

The petitioner claims that her brother has been discriminated on the basis that the respondents have
used a different or additional set of criterion in determining whether the petitioner-s brother is entitled
to the pension of her deceased father.

Section 29A reads as follows.

‘Where a Medical Board comprising three medical officers appointed by the Director of Health Services
determines that an orphan suffers from such physical or mental disability as renders him incapable of
earning his livelihood, such orphan shall, irrespective of age, be entitled to a pension under this
Ordinance during his lifetime-.

The section requires a three member medical board to determine whether an orphan suffers from such
physical or mental disability as renders him incapable of earning hislivelihood and if so, irrespective of
the age of the orphan such orphan is entitled to a pension during his life time.
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The learned senior state counsel submitted that the term -Irrespective of age- was added because the
main section 29 had an age limitation for the payment of pensions to orphans. This submission requires
close consideration.

The learned senior state counsel also invited this court to examine the legislative history of the Act to
gain an insight into the intention of the legislature. The preceding provision, that is section 29 was part
of the principle enactment It reads.

The allowance or pension to orphans shall cease in the case of males at the age of eighteen years, and
in the case of females on marriage or at the age of twenty-one years.

Provided further that a male orphan or an unmarried female orphan, who is twenty one years or more
of age shall, so long as he or she is unemployed he entitled to the allowance or pension until he or she
attains the age of twenty-six years.

The proviso was the result of an amendment enacted later Section 29 limited an orphan-s eligibility to
the parent-s pension through an age restriction. The age restriction is an indication that the legislature
intended the provision to ensure that the orphans would be assisted during the period within which
they are unable to support themselves. Thisinference is further strengthened when the provisoisalso
considered If such achild isunable to earn aliving beyond the age of eighteen (for boys) the
entitlement continues until he completes his 26th year or he becomes capable of earning a livelihood.

So it isclear that the purpose of section 29 was to ensure the welfare of the orphans until they were of
an age and station in which they are capable of supporting themselves. However it remains to be seen
whether similar considerations applied in respect of disabled orphans.

Now the section relevant to this case, 29A, was also brought through by way of an amendment to the
principal Act. The senior state counsel
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submitted that the phrase -irrespective of age- found in section 29A must be considered in light of the
aforementioned history. He submitted that section 29A was introduced to assist disabled children after
the age of 26 to the end of their lives. He further submits that the section was introduced to cover cases
where the orphan was in the parents care and upon the parent-s death, who would have become €eligible
under the main section due to their age.

| now turn to the section itself According to the submissions of the learned Senior State Counsel the
division occurs along the line of the time at which the disability occurs However closer scrutiny suggests
further segmentation The framers of section 29A have sought to marry two requirementsin section

29A.

Namely,

1. The orphan must suffer from amental or physical disability
2. Such disability must render the orphan incapable of earning hisher livelihood

Thus it appears that the question of the timing of the disability is not two dimensional asfirst thought.
An orphan may very well be subject to adisability but still be capable of earning aliving (which isthe
guestion the panel of experts ought to determine)

| fear that the state counsel -s submission is atoo ssimplistic view of the myriad of circumstances that
could arise which on a plain reading of the provision seem to attract its attention.

For instance consider the case of a male orphan who is 17 years of age Irrespective of the time at which
he became disabled, due to the operation of section 29 he would be €ligible to the parent-s pension.
However if he had not become disabled after the parents death his eligibility would cease upon him
reaching the age of 26 years whereas a person similarly stationed but who would had become disabled
prior to the parents death would continue to receive the pension | am unable to
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reconcile this deviation with the purpose of the enactment as submitted by the learned state counsel.

| am also perplexed by the curious result that would flow if the learned state counsel -sinterpretation is
followed in the following instance. An orphan who isfully able is entitled to the pension till the age of
21 years. At 21 heis disentitled unless he shows that he is unable to earn aliving If heis then disabled
and rendered unemployable, does he not deserve the same protection as a child who was disabled from
the very beginning?

Of courseit isavalid question to ask as to whether this protection should last indefinitely after the
parent-s death. For instance did the legislature envisage the granting of pension benefitsin a situation
where an orphan becomes unable to earn his living due to old age For instance, if the parent dies when
the child was 15 years of age The child would then have the benefits for eleven long years until heis
twenty six years of age Supposing thirty years later that orphan becomes disabled and unemployed,
should he be entitled to his parent-s pension benefits under this Act.

Counter to this argument is that section 29A provides for the care of a disabled orphan throughout his
life. Hence it is not altogether inconceivable that the legislature did not intend to care for those orphans
who became disabled years after their parent-s demise In the very least it can be stated that the
wording of the section does not suggest any notion obnoxious to the aforementioned view. It isaso
pertinent to note that the legislation does not suggest any method of delineation to discriminate
between the unfortunate case of a person becoming disabled just afew months after the parent-s death
and that of a person becoming disabled to the extent that he is unable to earn aliving very many years
later.

| have no doubt as to the veracity of the learned state counsel -s submission that the inclusion of
extreme cases as described above may cause a drain on public funds, which in the wisdom of the
legislature may be utilized elsewhere.
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There is also some merit in the submission that providing for the circumstances as that of the petitioner
may open the flood gates for similar applications.

However the legislature has provided two mechanisms to prevent such evils. Firstly section 29A requires
an applicant to fulfill the standards set by the medical board. As stated el sewhere they must determine
the twin fold question as to whether an orphan suffers from such physical or mental disability as

renders him incapable of earning his livelihood.

More importantly section 7 of tNgidow-s and Orphan-s Pension FundAct provides for a second
mechanism. Section 7 alow the directors to frame rules and regulations for the proper implementation
of the Act. Section 7 reads as follows.

The directors shall frame rules and regulations not inconsistent with the provisions of this Ordinance
for the proper carrying out of the provisions thereof, and such rules and regulations when approved by
the Secretary to the Ministry charged with the subject of Public Administration, and published in the
Gazette, shall be valid and binding upon all persons.

Thereforeit is clear that concerns raised by the learned senior state counsel can be addressed at least in
part through the framing of appropriate rules.

Now it was sought to be urged by the learned senior state counsel that the document marked 1R2,
which isacircular of the ministry of Public Administration by which the secretary of the said ministry
had instructed that only those orphans who were disabled and dependent on the parent at the time of
the parent-s demise were entitled to the pensions of their parent-s.

The use of this circular is objectionable on several grounds Firstly, section 7 requires the directorsto
frame rules and regulations The Secretary to the ministry of Public Administration has no authority
whatsoever to promulgate such arule.
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Secondly, any rule or regulation must be approved by the secretary to the Treasury and published in
the gazette. No evidence of such approval or publication, was furnished before me Where an enactment
requires rules framed under it to be published, such publication is mandatory and non publication
renders acts performed by the purported authority of such rule anullity.

Furthermore my attention is drawn to the document marked 1R7 by which the petitioner-s brothers
application for his father-s pension was refused It is pertinent to note that the application was refused
on the basis that the petitioner-s brother became disabled at the age of 48 years and not on the basis
that the disability occurred following the parent-s death. Thisis a consideration that is clearly
irrelevant, one which could not be said to have been envisaged by the legislature even on the
construction of section 29A advanced by the learned state counsel.

| now return to the interpretation of section 29A advanced by the learned senior state counsal. It
appears that his reading requires court to read in to the provision an additional requirement to the
eligibility criterion of the disabled orphan Namely, that the orphan-s mental or physical disability
existed at the time of the parents death.

| do not think that a plain regarding of the section permits me to do so.

Bindra, in his seminal work Interpretation of Statutes (8th Edition) at page 253, states the
circumstances under which a purposive construction of a statute is permitted.

I1f the language employed is plain and unambiguous, the same must be given effect to irrespective of the
consequences that may arise. But, if the language employed is reasonably capable of more meanings
than one then the court will have to call into aid various well settled rules of construction and in
particular, the history of legislation, to find out the evil that was sought to be remedied and also in some
cases the underlying purpose of the legislation-legislative scheme, and the consequences that may
possibly flow from accepting one or the other of the inter pretations because no legisative body is
presumed to confer a power which is capable of misuse -
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This position was accepted in the casedfidanayake Et Al v Svagnanasunderam
(2) - whereit was held that -

In certain cases one can travel outside the statute, that is where the reference is oblique or where the
language is ambiguous. The Actsimpugned in the present case bear no obligue reference to any
community as such Further, the authorities make it abundantly clear that where, asin the present case,
there is no ambiguity on the face of the impugned statute the Court must confine itself to the statute
for the purpose of interpreting it.

Similarly the Supreme Court of India has held in the cad®. &. Nayak v A R Antutay(2)

1f the words of the Statute are clear and unambiguous, it is the plainest duty of the Court to give effect
to the natural meaning of the words used in the provision The question of construction arises only in
the event of an ambiguity or the plain meaning of the words used in the Statute would be self defeating -

| fail to see any such ambiguity that would make me veer away from the literal construction of section
29A.

In Kirkness v John Hudson & Co L8] Lord Reid pointed out as to what is the meaning of
-ambiguous- and held that:

-A provision is not ambiguous merely because it contains a word which in different contexts is capable
of different meanings It would be hard to find anywhere a sentence of any length which does not contain
such aword A provision is, in my judgment, ambiguous only if it contains a word or phrase which in
that particular context is capable of having more than one meaning-

An ambiguity is by no means an inconvenient conseguence of the natural operation of the statute. The
legislature in its wisdom may envisage inconvenient or difficult ends. However if such legislativeis clear,
we are bound to follow such intention.
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In Lucian De Slva v. Sngam
(4)- Weeramantry J held that:

A lacunaln the law, as was the lacunareferred to by My LordGhisf Justice in Slvav

Commissioner for National Housi{agwould no doubt result in inconvenience and hardship but this by
itself would be no sufficient reason for giving to the words in question the narrower meaning contended
for by the respondents.

Whilst | am sympathetic to the concerns raised by the learned senior state counsel | am unable to give
the provision a strained interpretation when the intention of the legislature can be readily gathered
from the text in his present form.

For these reasons | am unable agree with the contention of the respondents. | declare that Mr. Tuan
Bangasa Jaya Abbas is entitled to receive his father-s pension from the date of the decision of the
medical board which declared him as a disabled person incapable of earning hislivelihood | order no
costs.

AMARATUNGA J - | agree
EKANAYAKE J- | agree

Judgment by: J.AN. De Slva, J.
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