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Customs Ordinance Sections 18 [1], Sections 18 [2], Sections 47, Sections 51, Sections 52.
Sections 129, Sections 153, Sections 163, Sections 166 as amended-B. O. | Act 4 of 1978
-Value Added Tax 14 of 2002 S2 [3] - S39, S49 GST Act 34 of 1996- Finance Act

11 of 2002- S7- Defence levy-Penal Code $453- Inquiry before Customs

Official-Correct value not declared-Non payment of P. A. L imposition of
forfeiturevalidity? False declaration requirement of culpability asa precondition to
forfeiturefalse declaration?

East China Architectural Design had entered into an agreement with the petitioner, the devel oper of
the Havelock City Project to provide architectural service/ design to the petitioner. They were damaged
by the labourer, agent and a cusdec was submitted to clear the consignment. The respondents
contended that the petitioner had submitted a sum of Rs. 114 Million, the cusdec pertaining to the
importation of the drawings being grossly under valued it was contended further that the under
valuation caused the state aloss of Rs. 23 Million in Value Added Tax and Port Aviation Levies [PAL].
After inquiry an order was made that the petitioner has not declared the correct value of the
Engineering Drawings to the customs and not paid the taxes and the respondent was asked to pay Rs.
46 Million as mitigated forfeiture together with V. A. T. corresponding to the audit of exchange
remittal. The respondent contended that the petitioner had violated Sections 47, Sections 51 and
Sections 52 of the Customs Ordinance-not Section 129 of the Customs Ordinance.

It was contended by the petitioner that Customs has no jurisdiction to recover CAT and PAL. The
respondents contended that the Customs inquiry was not for the recovery of unpaid duties but for
under valuation.
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Held:

1) Asregards the charge-contravention of Section 47 and Section 52 of the Customs Ordinance,
mandatory consequences of forfeiture that are pena in nature will arise in a situation of concealment
and evasion to pay duties as distinct as distinct from a situation of misdescription and under payment
of duties-This principle was not considered at the inquiry.

2) The value declared in respect of any goods according to Section 51 is afalse declaration, the goods in
respect of which such declaration has been made shall be forfeited. Section 52 specifically incorporates
the requirement of culpability as a precondition to forfeiture.

3) Analysis of Section 47- Section 52 show that in the absence of culpability, I. e. in the absence of the
intention to defraud revenue one cannot act under the Sections.

4) Proof of mental element is an essential ingredient in establishing an offence under Section 47- Section
52, On a specific finding of the Inquiring Officer that there is no culpability on the part of the petitioner
he cannot find the consignee petitioner guilty of charges under Section 47 and Section 52. The required
mental element is not proved.

Applicationfor aWrit of Certiorari,

1) Vallibel Lanka Pwt. Ltd. Vs. Director General of CustpB® A ppeal 26/2008- SCM 29. 08. 2008]
2) Toyota Lanka vs. Jayatilleke and otherSC 49/2008- SCM 20. 03. 2008

Faisz Musthapha, PC, with Chandrika de Slva and Aruna Samar ajeeypetitioner.

Farzana Jameel DSG with Nirmalan Wignesweg@rfor 1st and 2nd respondents.
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June 15, 2010
S. SRISKANDARAJAH, J.

The Petitioner in this application is seeking awrit of certiorari to quash the order of the inquiring
officer dated 11. 04. 2007 marked P7 and the order made by the Minister of Finance communicated by
letter dated 16th October 2007. The Petitioner is aso seeking awrit of mandamus directing the 1st
Respondent to return and /or refund and/or repay to the Petitioner the sum of Rs. 46, 000, 000/- paid
by the Petitioner on 12th April 2007.

The East China Architectural Design; a Chinese architectural firm entered into an agreement with the
Petitioner, the developer of the Havelock City Project to provide architectural service for the said
project. As per the agreement the East China Architectural Design forwarded a consignment of
architectural drawings to the Petitioner and it was cleared by DHL the courier agent of the Petitioner.
DHL submitted a CUSDEC on 26. 08. 2006 to clear the said consignment and it has declared the
correct H. S. Code for architectural drawings and the weight of the drawings as the unit of
measurement of these drawingsisin kilograms. It is common ground that this item of goodsis free of
customs duty.

The Respondent-s position is that though the Petitioner had remitted a sum of approximately Sri
Lankan Rupees 114 Million to the aforesaid firm, the CUSDEC pertaining to the importation of the
drawings grossly undervalued the drawings (goods) at $20. This under valuation caused the state aloss
of revenue of approximately Sri Lankan Rupees 23 Million in Value Added Tax (VAT) and Port and
Aviation Levies (PAL), which would have been paid had the Petitioner declared the value of the goods
correctly.

Aninquiry under the Customs Ordinance was held and an order was made by the inquiring officer the
3rd Respondent on the 11th of April 2007 P(7). The inquiring officer in his order stated:

-Sinceit isvery clear that M/s. Mireka Capital Land (Pvt) Ltd has not declared the correct value of
the engineering drawings to the Customs and not paid taxes corresponded to the amount of exchange
remitted. The party has violated the Section 47, 51, & 52 of the Customs Ordinance and deserve
punishment mentioned therein.
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| order Mr. L. R. de Lanerolle the Managing Director of M/s Mireka Capital Land (Pvt) Ltd and who
represents this inquiry on behalf of Mireka Capital Land (Pvt) Ltd to pay a sum of Rs. 46, 000, 000. 00
(Rupees Forty Six Million) as mitigated forfeiture imposed on M/s Mireka Capital Land (Pvt) Ltdin
terms of Sections 47, 51, 52, 163 & 166 (b) of the Customs Ordinance Chapter 235 read with BOI Act
No. 4 of 1978 and all amendments thereto together with VAT Act..

The Petitioner contended that the Inquiring Officer in the said order clearly and categorically stated
that:- The issue before me was the nonpayment of VAT and PAL amounting to 22 million for the
Engineering Drawings and designs imported by M/s Mireka Capital Lands (Pvt) Limited. Hence, there
can be no doubt, debate or controversy that the 3rd Respondent-s only consideration in making the said
order was the non-payments of VAT & PAL.

The Petitioner further contended that the Sri Lanka Customs has no jurisdiction to recover VAT &

PAL in view of the Supreme Court Judgment in Vallibel Lanka (Pvt) Limited v Director General of
Customs.(1) In this case the Supreme Court held that the Sri Lankan Customs does not have

jurisdiction to recover GST becauseit is only the power for -charging, levying and collection of GST is
vested with the Customs and that could be made asiif it were Customs Duty whilst the recovery of tax
in default on the other hand is vested with the Commissioner General of Inland Revenue by virtue of
Section 39 and 49 in chapter V111 of the GST Act No. 34 of 1996 as amended:. The value Added Tax
Act No. 14 of 2002 (Vat Act) replaced GST Act. Section 2 (3) of the VAT Act aso conferred the power
on the Director General of Customs for charging, levying and collection of VAT. Likewise Chapter V1II
of the VAT Act comprising of Section 39 and 49 of the VAT Act vested the jurisdiction for recovery of
VAT on the Commissioner General of Inland Revenue. Therefore, the aforementioned principlein
‘Vallibel Lanka: will apply in respect of non-payment of VAT in this case as well.

The Petitioner submitted that unlike in the case of GST the Supreme Court in -Vallibel Lanka: case
noted that there is provision for Defence Levy to be deemed as Customs Duty payable and observed
that the provisions of the Customs Ordinance will apply in the case of collection and recovery of
Defence Levy. However the Court observed that -the 3rd
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Respondent had the power to recover Defence Levy, if any, under the provisions of the Customs
Ordinance without forfeiting the vessel-. -Therefore the reasoning of the Supreme Court was that even

in respect of Defence Levy, the Sri Lanka Customs has the power only to recover Defence Levy and that
forfeiture cannot be imposed on non-payment of Defence Levy. The Petitioner further submitted that
the principle in the Valibel Lanka case regarding Defence Levy will equally apply to the issue of
imposition of forfeiture based on non-payment of PAL. PAL isimposed by Part | of the Finance Act
No. 11 of 2002. Section 6 of the Finance Act No. 11 of 2002 only empowers the Sri Lanka Customs to
recover PAL as opposed to imposing forfeiture. Therefore the aforesaid principlein Vallibel Lanka Case
relating to Defence Levy will also apply to PAL. The Petitioner submitted another reason in support of
his contention i. €; In terms of Section 7 of the Finance Act No. 11 of 2002 the Director Generd is
obliged to remit -all sums: recovered by him under this part -as the levy- must be transmitted to the
consolidated fund. Therefore the following intention of the legislature is manifest in so far as PAL is
concerned. Firstly the sum due must be recovered as PAL and as opposed to the form of forfeiture.
Therefore the imposition of forfeiture (as opposed to recovery of PAL) on the basis of hon-payment of
PAL isaclear contravention of the intention of the legislature manifest in the Finance Act No. 11 of
2002. Secondly, all sums so recovered as PAL must be transmitted to the Consolidated Fund. However,
in the case of forfeiture, Section 153 of the Customs Ordinance stipulates the manner of disbursement of
the forfeiture. Half of the Forfeiture is distributed among customs officers and informant under an
approved scheme, with regard to the balance half, only 60% of such balance half is actually credited to
the consolidated fund. The remaining 40% of the balance half is also sent to a Customs Officers
Management and Compensation fund. Therefore the imposition of forfeiture was clearly not
contemplated by Section 7 of the Finance Act No. 11 of 2002 as the procedure to be followed by
customs for non payment of PAL. For this reason the principle in -Vallibel Lanka: Caseis further
strengthened in relation to Defence LEVY/PAL.

The Petitioner submitted that for the aforesaid reasons the said order P7 is ultravires and in excess of
jurisdiction.
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The Respondents contended that the Customs Inquiry was not for the recovery of unpaid duties but for
under valuation. The Respondents in explaining the opening statement of the inquiring officer in the
order P7 namely; -The issue before me was non-payment of VAT and PAL amounting to Rs. 22 million
for the Engineering Drawings and Designs imported by M/S. Mireka Capital Land (Pvt) Ltd:,
submitted that these remarks were in reference to the investigations conducted which preceded the
inquiry. These statements are thus reflection of what the investigating officers found during the
investigations and are not the basis of the customs inquiry. The Respondents submitted that the
customs inquiry proceeded on specific charges against the Petitioner. Two charges were framed against
the Petitioner the 1st chargeisin relation to the contravention of Section 47, 51 and 52, and the 2nd
chargeisin relation to the contravention of Section 129 of the Customs Ordinance. When considering
these charges and imposing punishment the inquiring officer has to take into consideration the revenue
loss to the State. Therefore the reference of the revenue loss in the order of the inquiring officer does not
and cannot convert a customs inquiry into arecovery procedure.

The inquiring officer in his order dated 11. 04. 2007 marked P7 has found the Petitioner guilty in
relation to the 1st charge an offence under Sections 47, 51 & 52 of the Customs Ordinance but he has
not found guilty to the 2nd Charge an offence under Section 129 of the Customs Ordinance.

| will now deal with the 1st charge and the findings of the inquiring officer in relation to this charge.
The 1st charge is dealing with the contravention of Section 47 and 52 of Customs Ordinance.

Section 47 of the Customs Ordinance provides as follows:

47. The person entering any goods inwards, whether for payment of duty or to be warehoused, or for
payment of duty upon the taking out of the warehouse, or whether such goods be free of duty, shall
deliver to the Collector abill of entry of such goods, . . . expressing the name of the ship, and of the
master of the ship in
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which the goods were imported, and of the place from which they were bought, and the description and
situation of the warehouse, if they are to be warehoused, and the name of the person in whose name the
goods are to be entered, and the quantity, value and description of the goods, and the number,
dimensions, and denomination or description of the respective packages containing the goods, and such
other particulars as the Collector by that or a subsequent Notification may require him to furnish, . . .
but if such goods shall not agree with the particularsin the bill of entry the same shall be forfeited, and
such forfeiture shall include all other goods which shall be entered or packed with them as well asthe
packages in which they are contained.

Section 47 was considered Toyota Lanka v Jayatilaeka and others
(2) Sarath Silva CJ held:

‘However, since the State seeks to support the forfeiture on the basis that the last limb of Section 47 is
a consequence of law which would not be precluded by the delivery of the goods by the officer to whom
the CUSDEC istransmitted, it is necessary to consider this aspect as well.

The submission of the Deputy Solicitor General is that the worlolgf if such goods shall not

agree with the particularsin thebill of entry the same shall beforfeited -, apply by

operation of law to a situation in which HS Code is incorrectly stated in the CUSDEC to attract a
lower rate of duty;

The HS Code is replete with manifold distinctions including fine variants such as between vehicles
having 10 seats and more and 9 seats and less, being the particular issue in this case. In my opinion the
words -but if such goods shall not agree with the particularsin the bill of entry . . . - Which taken in
isolation have a seemingly wide ambit should be interpreted in the context in which these words appear
which state the consequence that follow. The mandatory consequences are not restricted to a forfeiture
of the goods in question as revealed by the words that follows:
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-and such forfeiture shall include all other goods which shall be entered or packed with them as the
packages in which they are contained-.

These mandatory consequences of forfeiture that are penal in nature demonstrate that the words -but if
such goods shall not agree with the particularsin the bill of entry . . . -apply to a situation of
concealment and evasion to pay duties as distinct from a situation of misdescription and under payment
of duties. In the latter situation the proper course would be to require the person to pay the -duties and
dues which may be payable- being the statutory obligation of the importer in terms of Section 47 or in
the event of a short levy to recover the amount due in terms of Section 18{2) and (3) or 18A referred to
above Where the person has been charged in excess, he has a statutory right to seek arefund in terms
of Section 18(1).-

The principle enumerated in the above Judgment is that the mandatory consequences of forfeiture that
are penal in nature will arise in a situation of concealment and evasion to pay duties as distinct from a
situation of misdescription and under payment of duties. This principle was not considered by the
inquiring officer.

| will now consider the provisions of Section 51 and 52 of the Customs Ordinance. Section 51 deals with
the valuation of goods. Section 52 reads as follows:

52. Where it shall appear to the officers of the customs that the value declared in respect of any goods
according to section 51 is afalse declaration, the goods in respect of which such declaration has been
made shall be forfeited together with the package in which they are contained Where such goods are not
recoverable, the person making such false declaration shall forfeit either treble the value of such goods
or be liable to a penalty of one hundred thousand rupees, at the election of the Collector of Customs

The operative words of the section are- the value declared in respect of any goods according to section
51 isafalse declaration, the goods In
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respect of which such declaration has been made shall be forfeited-. Section 52 specifically incorporates
the requirement of culpability as a precondition to forfeiture.

Section 52 asit originally stood provided that where- it shall appear to the officer of the Customs that
the value declared in respect of any goods is not in accordance with the provisions of Schedule E. the
goods in respect of which such declaration has been made shall be forfeited . . . -. Thelegislature by a
subsequent amendment effected to Section 52 by Section 4 of Act No 2 of 2003 incorporated the mental
element (mensrea) by providing that the forfeiture will be imposed only if there is afalse declaration.

The word false declaration is not defined in the Customs Ordinance but as the forfeitureis penal in
nature the word false declaration could be interpreted with the aid of a penal statute Making afalse
document is defined in Section 453 of the Penal Code.

A person is said to make a false document-

Firstly-who dishonestly or fraudulently makes, signs, seals, or executes a document or part of a
document, . .. ; or

Secondly-who, Without lawful authority, dishonestly or fraudulently by cancellation or otherwise, alters
a document in any matenal part thereof, . . ., or

Thirdly-who, dishonestly or fraudulently causes any person to sign, seal, execute, or alter a document,

A false declaration is a declaration made with afraudulent or dishonest intent therefore thereis no
merit in the submissions of the Respondents that there is no necessity for the Customsto prove that the
importer when making such declaration had the intention to defraud revenue in so far as Section 52 is
concerned.

The analyses of section 47 and 52 show that in the absence of culpability: i. e the absence of the
intention to defraud revenue one cannot act under the said sections.
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In this regard the counsel who appeared on behalf of the Petitioner at the Customsinquiry in his
written submissions had brought the following matters to the attention of the inquirer;

It is submitted that there is no deliberate intention on the part of the Company to avoid or defraud
payment. It is relevant to note.

(a) That ail the documents have come to Sri Lankathrough DHL (and not hand carried),
(b) DHL documents go through the Customs,
(c) Hence the act of importation is through alega passage,

(d) No intimation was made to consignee at the clearing point by the officers of the Sri Lanka Customs
that the VAT and PAL had to be paid,

(e) That in the CUSDEC document the designs/drawings have been correctly declared and thereis no
surreptitious or hidden activity,

(f) Asyou are aware sir, had the Customs insisted on the payment of VAT and PAL at that point and
had explained to the consignee, the VAT and PAL would have been paid at the point of entry,

(9) It is submitted since their goods have come through legal passage and after an examination by the
Customs, now another branch of the Sri Lanka Customs cannot turn around and say that the Company
had deliberately defrauded revenue,

(h) At the maximum it is a bona-fide mistake on the part of the Company, where they believed that
these goods do not attract any levies,

The inquiring officer the 3rd Respondent in his order marked P7 has observed that:

It is also acceptable that the prosecution has not proved intent of the party defrauding the Government
Revenue which isrightly pointed out by the AAL in hiswritten submission on behalf of the party-
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The inquiring officer who heard the evidence and the submission of the partiesis the best person to
arrive at adecision in relation to the intention of the consignee His statement in the said order clearly
shows that he had come to the conclusion that the consignee had no intention to defraud the
Government Revenue.

Section 52 is penal in nature and it contains a taxing provision as well hence it should be strictly
construed. As | have observed the proof of mental element is an essential ingredient in establishing an
offence under Section 47 and Section 52 On a specific finding of the inquiring officer that thereis no
culpability on the part of the consignee (the petitioner) in these circumstances he cannot find the
consignee guilty to the charges under Section 47 and 52 of the Customs Ordinance, The finding of the
inquiring officer is contradictory to the conclusion that the 1- charge is proved The required mental
element of the petitioner is not proved, as such the charges against the Petitioner are not proved
therefore the order dated 11. 04. 2007 marked P7 has an error in the face of the record and hence | issue
awrit of certiorari to quash the said order Asthe order of the inquirer (P7) is quashed the order of
Ministry of Finance dated 16 10. 2007 (P12) arising from an appeal of the said order (P7) has no force
or effect in law and it isanullity. This judgment will not prevent the proper authorities to recover the
VAT and PAL in relation to this transaction from the Petitioner The application of the petitioner in
relation to prayer (b) and (c) of the Petition is allowed without costs.

Application in relation to prayer (b) and (c) allowed.
Judgment by: S. Sriskandarajah, J.
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