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Employees Provident Fund Act No. 15 of 1958- Section 17- The Principal provision
which setsout the procedurefor therecovery of E. P. F. Contributions:-Section 38(1) -

If recovery under Section 17 isfor whatever reason, impracticable or inexpedient,
recovery can be made under Section 38(1) and 38(2) - Section 34 - Offencesunder E.

P. F. Act-Section 37 - punishment for offences-Section 40 - Wher e an offence under

the Act iscommitted by a body of persons Directors of a company can be brought to the
Magistrate-s Court for the prosecution of an offence under the Employee-s Provident
Fund Act.
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The petitioner was a Director of acompany and she was 61 years old and mother of four children.
While the petitioner was at home on that particular day, three police officers arrived with awarrant
issued by the Magistrate of Colombo for her arrest on the basis that she had defaulted the payment of
E. P. F. dues. She had produced a photo-copy of areceipt for payment of E. P. F. amounting to Rs. 29,
850/ - to the Magistrates: Court Colombo in case No. 93750/5.

However she was taken to the Police Station and kept under police custody and subsequently produced
before the Magistrate and remanded and finally produced under remand custody before the Magistrate,
Colombo. The learned Magistrate having perused the facts realized that she had no outstanding E. P.

F. dues and accordingly discharged the petitioner.

Held:

(1) The 1st, 2nd and 3rd Respondents are required to institute action in accordance with Section 17.
However, if and only if, the Commissioner is of the opinion that recovery under Section 17 of the Act is
(1) impracticable and inexpedient, and/or (2) where the full amount due has not been recovered by
seizure and sale, and only then can recovery be made, and only if the Commissioner complies with the
certificate issuance requirements of Section 38(1) and 38(2).

(2) The 3rd Respondent (the Assistant Commissioner of Labour Colombo) had no jurisdiction or power
under the said statute to file a certificate in the Magistrate-s Court in terms of Section 38(2) of the E.
P. F. Act without first proceeding under Section 17 and thereafter under Section 38(1) of the said Act.

(3) In terms of Section 40 of the Employee-s Provident Fund Act, where an offence under the said Act
is committed by a body of persons, then if such body of personsisabody corporate, every Director and
officer of such body corporate shall be deemed to be guilty of the offence. It is clear that apart from the
recovery procedure set out in Section 17, 38(1) and 38(2) of the said Act as amended, the Commissioner
has to institute separate action in the relevant Magistrate-s Court to punish the employer who has
defaulted.

(4) Directors of acompany can be brought to the Magistrate-s Court for the prosecution of an offence
only in terms of Section 40 only in proceedings where an action has been instituted in terms of Section
34 and 37 of the EPF Act.

125

To access the original judgement, visit: Lankal aw


https://lankalaw.net/sri-lanka-law-reports/

Dayawathi V. Edirisinghe And 4 Others 2012/V2-SRI-LR-124

(5) In the present case, certificate marked ‘R 3- was filed by the 3rd Respondent in terms of Section
38(2) read with Section 15 of the EPF Act and the Directors (in this case, Director of another
Company) were added in the proceedings under Section 38(2), which was patently illegal and contrary
to the procedure established under the statute.

(6) Theillegal and wrongful procedures followed by the 3rd Respondent had led to the illegal arrest and

detention of the Petitioner. Hence the Petitioner-s Fundamental Rights as guaranteed by Article 12(1)
of the Constitution had been violated.

Application in terms of Article 126 of the Constitution.
Casesreferred to:

(2) Narthupana Tea and Rubber Estate v. The Commissioner General of Labour-SC 510/74 decided on
13. 03. 1978

Uditha Egalahewar the Petitioner
M. TennakoonS. C. for the Respondents

Cur. adv. vult
June 1st, 2008HIRANEE TILAKAWARDANE, J.

The Petitioner is a Director of the Company called -Mobistar Telecom (Private) Limited-. Sheis 61
years old and a mother of four children. While the Petitioner was at home, on the 25th of May 2008 at
the aforementioned address in Agunukol apelassa, three police officers arrived at approximately 9: 00 am
with awarrant issued by the Magistrates: Court of Colombo for her arrest on the basis that she

defaulted in her payment of Employment Provident Fund (hereinafter referred to as EPF) dues. She
specificaly had informed them that there had been an issue with regard to her company some time ago,
and that it had been resolved. She had produced a photocopy of areceipt for payment in asum of Rs.

29, 850/- to the Colombo Magistrates- Court No. 5 in case No. 93750/5. (A copy of the aforesaid receipt
was marked and annexed to the petition as P2).
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She was however, taken to the police station, her statement was recorded and she was remanded to the
Hambantota Police prison, and subsequently remanded by the Hambantota Magistrate to the Tangalle
prison until the following day. She was then transferred to the Welikada prison and finally produced
before the Magistrates: Court of Colombo on the 28th of May 2008. Having perused the facts and
realized that she had no outstanding EPF payments, the presiding Magistrate put forth his order which
reads as follows:

According to form 48, which was tendered to court, she is not a Director of the Company relevant to
this application. She is a Director of a company called Mobistar Telecom (Pvt) Ltd. The Department of
Labour has negligently tendered the wrong names to Court.

Therefore, the said accused is discharged.
(Emphasis added. Vide Journal entry of 28. 05. 2008 produced as P3.)

The facts salient to this application are that on or about the 17th of May 2005, an application was filed
in terms of Section 38(2) of the Employee-s Provident Fund Act No: 15 of 1958 as amended, by the 3rd
Respondent, acting on behalf of the 1st Respondent, in the Magistrates: Court of Colombo (bearing No.
79085/5) against a company named Mosquito Coils Company (Pvt) Ltd. for the non-payment of EPF
amounts owed to the Company-s Employees. In that case the Company had failed to appear before the
Magistrates- Court on several occasions despite being noticed on the 5th of January 2007, (vide journal
entry dated 5/1/2007) by the Court to file alist of Directors of the said Company with Court. In
attempting to comply with the aforesaid direction of the learned Magistrate, the 3rd Respondent
erroneously and negligently filed alist of Directors (Form 48 of the aforesaid Mobistar Telecom (Pvt)
Ltd. marked P1) which was not that of the said Mosquito Coils Company (Pvt) Ltd., but was, in fact, a
list of the Directors of a Company carrying on business as Mobistar Telecom (Pvt) Ltd., of which the
Petitioner isaDirector. The Court, too, had inadvertently issued warrant in the first instance without
issuing summons first As aresult of the aforesaid illegal, negligent and wrongful acts of the 3rd
Respondent, warrant was issued on the 16th of March 2008 for the arrest of the Petitioner, an order
which resulted in the Petitioner-s unfortunate and unnecessary detention for 3 days during the period
between the 25th May 2008 and the 28th May 2008.
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Indeed, given her detention in prison and the inherent public ridicule and social stigmathat follows
such a detention, the petitioner-s averment of extreme embarrassment and humiliation is both credible
and extremely unfortunate. She claims that, as alifelong resident of the Angunukol apelassa area and
well-known by the said area:s residents, sheisfinding it difficult to face the members of her own
community-a claim we find well founded.

The 3rd Respondent was the Assistant Commissioner of Labour-Colombo North during the period the
Petitioner was arrested illegally, and the 3rd Respondent-s name appears in the certificate filed in the
Magistrates- Court of Colombo with respect to this improper detention (P3). Such evidence clearly
indicates that the institution of action against -Mosquito Coil Company (Pvt) Ltd-. For the recovery of
EPF amount was the 3rd Respondent-s doing. No documents to counter this claim of the Petitioner
have been filed in this court.

It isalso noted by this Court that the 2nd Respondent in his Objections has merely annexed a copy of a
report of a preliminary inquiry marked 2R1 purported to have been conducted by the 2nd Respondent,
and has curioudly failed to mention the finding of the inquiry. The 2nd Respondent has admitted to the
fact that the Management Assistant made a mistake by typing the name of the director of Mobistar
Company (Pvt.) Ltd. in the motion whereas it should have contained the director of the Mosguito Coils
Company (Pvt) Ltd. in his affidavit. As seen from the said preliminary inquiry report marked 2R1, the
Field Officer, Mr. K. P. Lakshman Sanjeewa had stated that after the motions were drafted by the
typist, they were never checked for accuracy before filing in the Magistrates: court.

Given the events as gleaned from the preliminary inquiry findings as well as the provident affidavits, |
have no doubt that the irresponsible and negligent conduct of the 3rd Respondent led to, and was the
direct cause of theillegal arrest and detention of the Petitioner, an arrest which violated the
fundamental rights of the Petitioner as complained in her petition.

Interestingly, apart from the 3rd Respondent-s display of substantive incompetence in its quest to seek
recovery of EPF contributions-namely, charging the wrong people! - this case also reveals the 3rd
Respondent-s inability to comply with ghiecedur atequirements posed by the law on
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such EPF contribution recovery. It isto be noted that the 3rd Respondent has instituted action in the
Magistrates- Court in terms of Section 38(2) of the Employee-s Provident Fund Act No. 15 of 1958 as
amended in the first instance, though the appropriate and avail able procedure for obtaining recovery of
EPF contributions, as will be explained in detail infra, isto institute action in terms of Section 17 and
38(1) of the said Act through the District Court. A cursory reading of the paragraphs of Section 17,
reveal that it isthe principal provision of the Act which guides and sets out the procedure for recovery
of EPF contributions:

Any moneys due to the Fund shall be recoverable, as debt due to the Sate, by an action in which
proceedings may be taken by way of summary procedure. The provisions of the Civil Procedure Code
relating to actions of which the procedure is summary shall apply to an action under this section, and,
for the purposes only of the application of such provisions to such action, section 8 of that Code shall
have effect asiif, for the words -by this Ordinance: occurring in that section, there were substituted the
words -by this Ordinance or by any other written law-

(2) Proceedings for the recovery of any moneys due to the Fund may be instituted by the Commissioner
or any officer authorized in that behalf by him, and the Commissioner or such officer may, not with
standing anything to the contrary in any other written law, conduct such proceedings.

(3) The provisions of the Prescription Ordinance shall not apply to the recovery of any sums payable as
contributions or surcharges under this Act.

Though Section 17 is clearly meant to be the prime determinant on the matter, the drafters recognized
the possibility of unforeseen factors which could adversely affect the adjudication of EPF fund
recoveries under Section 17, and therefore, allow for EPF fund recovery under Section 38(1), where the
Commissioner is of the opinion that recovery under Section 17 is, for whatever reaspnacticable

or inexpedient -, recovery can be made und&ection 38(1), so long as the Commissioner issues,

A certificateto the District Court having jurisdiction in any district in which the member or
member s of the fund in respect of whom default is made, is or was employed by such defaulting
employer, containing particulars of the sum due and the name and place of residence of such employer,
and the court shall thereupon direct a
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writ of execution to issue to the Fiscal authorizing and requiring himto seize and sell all the property,
movable and immovabla, the defaulting employer, or such part there of as he may deem necessary for
the recovery of the amount so due, and the provisionseofions 226 to 297 of the Civil

Procedure Code shall, mutatis mutandis apply to such seizure and sale.-

Furthermore, the Law also provides a third situation where (1) the Commissioner is of the opinion that
recovery under Section 17 is, for whatever reasmplacable or inexpedient, or (2) where the full
amount due has not been recovered by seizure and sale, then the Commissiondissnaya
certificatecontaining particulars of the sum so due and the name and place of residence of the
defaulting employeto the M agistrate having jurisdiction in the division in which the place of work

of the member or members of the fund in respect of whom default is made, is situate. The Magistrate
shall, thereupon, summon such employer before him to show cause why further proceedings for the
recovery of the sum due under this Act should not be taken against himratEfault of sufficient

cause being shown, such sum shall be deemed to be a fine imposed by a sentence of the

M agistrate on such employer - for an offence punishable with imprisonment and the provisions of
section 291 (except paragraphs (a), (d) and (i) of subsection (1) there of) of the Code of Criminal
Procedure Act, relating to the default of payment of afine imposed for such an offence shall thereupon
apply and the Magistrate may make any direction which, by the provisions of that subsection, he could
have made at the time of imposing such sentence.

Put simply, the 1st, 2nd and 3rd Respondents are required to institute action in accordance with

Section 17. However, if, and only if, the Commissioner is of the opinion that recovery under Section 17
of the said Act is (1)mpracticable and inexpedient and/or (2) where the full amount due has not

been recovered by seizure and sale, only then can recovery be made, and only if the Commissioner
complies with the certificate issuance requirements of 38(1) and 38(2).

It isinexplicable to this Court why the 1st to 3rd Respondents initiated their action in terms of an
exception to the procedure set out within the scope and ambit of Section 17 for recovery of EPF
contributions under
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the said Act, which in any event is an exception only available consequent to afailure to obtain the full
default amount sought or where recovery otherwise would be impractical and inexpedient.

Interestingly, rather than attempt to justify this approach, the Commissioner admits that the initiation
of the present action isindeed, the first attempt to recovery the EPF funds in default, by definition
bringing it outside the scope of the Section they sought to initiate the action under, namely Section
38(2).

The above three procedures are not alter native proceduresfor recovery.The legisature very
clearly has set out the scheme step by step as to how the Commissioner becomes entitled to use
procedures set out in Section 38(2) of the said Act. The 3rd Respondents had no jurisdiction or power
under the said statute to file a certificate in the Magistrate-s Court in terms of Section 38(2) of the EPF
Act without first proceeding under Section 17 and thereafter under Section 38(1) of the said Act.

State Counsel has cited the case of Messrs Narthupana Tea & Rubber estate Vs. The Commissioner of
Labour (SC 510/74 decided 13. 03. 1978). In that case) Wimalaratne J and Colin Thome J have decided
that- . . . thereis no necessity for the commissioner to have first resorted to the other two remedies
provided in section 17 and in section 38(1) before he instituted proceedings in the Magistrate-s Court. |
respectfully disagree, and find that in this judgment, that apart from this bald finding there has been no
due consideration of the applicable law, and the intention of the legislature and the framers of the law
who had specifically enacted these provisions. This judgment does not consider the fact that to interpret
these provisionsin this manner would render meaningless and nugatory the provisions unambiguously
provided in section 17 and section 38(1) of the said Act as amended.

In terms of Section 38(2) of the said Act, upon the filing of the certificate containing the particulars of
the sum due and name and place of residence of the defaulting employer, the Magistrate shall thereupon
summon such employer before him to show cause why proceedings for recovery of the sum due under
the Act should not be taken against such employer. If the employer is unable to show sufficient cause,
such sum set out in the certificate shall deemed to be afine imposed by a sentence of the Magistrate
and shall be recovered in terms of Section 291 of the Code of Crimina Procedure.
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It isimportant to note that there is no offence committed under Section 38(2) of the said EPF Act and
the sum due from the employer is only deemed to be afine imposed by the Magistrate.

The offences under the said Employee-s Provident Fund Act are contained in Section 34 of the said Act
and the punishment for offences can be found in Section 37Sébigon 34 reads as follows;

Any person who
(a) Contravenes any provision of this Act or any regulation made there under;

(b) Furnishes, for the purpose of this Act, any information which is, or any document the contents of
which are, or any part of the contents of which is, to his knowledge untrue or incorrect;

(c) Willfully delays or obstructs the Commissioner or any other officer in the exercise of his power
under section 32, shall be guilty of an offence under this Act; or

(d) Contravenes any direction made by the Commissioner in the exercise of his power under section 27.
shall be guilty of an offence under this Act
TheSection 37 reads as follows:

Every person who is guilty of an offence under this Act shall be liable, on conviction after summary trial
before a Magistrate, to a fine not exceeding one thousand rupees or to imprisonment of either
description for a term not exceeding six months or to both such fine and imprisonment, and shall in
addition be liable to a fine not exceeding fifty rupees for each day on which the offence is continued
after conviction.

In terms ofSection 40 of the said Employee-s Provident Fund Act, where an offence under the said
Act is committed by abody of persons
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then if such body of person isabody corporate, every director and officer of such body corporate shall
be deemed to be guilty of the offence. Therefore, it is clear that apart from the recovery procedure set
out in Section 17, 38(1) and 38(2) the said Act as amended the Commissioner has to ingtitute a
separate action in the relevant Magistrate-s Court to punish the employer who has defaulted.

It istherefore clear that the directors of a Company can be brought to the Magistrate-s Court for the
prosecution of an offence only in terms of Section 40 only in proceedings where an action has been
instituted in terms of Section 34 and 37 of the said Act.

In the instant case, the certificate marked R3 was filed by the 3rd Respondent in terms of Section 38(2)
read with Section 15 of the said EPF Act and the directors (in this case the director of another
company) were added in the proceedings under Section 38(2), which was patently illegal and contrary
to the procedures established under the statute aforesaid.

In the aforesaid circumstances, it is clear that the illegal and wrongful procedures followed by the 3rd
Respondents had led to theillegal arrest and detention of the Petitioner. This Court accordingly
declares that the Petitioner-s Fundamental Rights as guaranteed by Article 12(1) of the Constitution
had been violated.

The Petitioner is awarded a sum of Rs. 50, 000/- for the violation of her fundamental rights as
enshrined by Article 12(1) of the Constitution, such sum to be paid by the State. This award does not
preclude any action that she may pursue in acivil court of competent jurisdiction.

HON. S. N. Silva, C. J. -1 Agree.
HON. K. Sripavan, J. - | Agree.

Judgment by: Shiranee Thilakawardene, J.
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