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Writ of Certiorari-Shipping Agents Act, No. 10 of 1972- Sections 3, 8, 10(1), 10 (2),

10(3), 10 (4) asamended by Act 8 of 2002 - Regulation ultra viresisthe Court entitled

tolook at thelongtitle of the Act - -Ejusdem Generis: Rule-Rule of

I nter pretation-Waiver, consent, acquiescence, estoppel ?

The petitioner sought to challenge Regulation 10- under the provisions of the shipping Agents Act 10 of
1972 on the basis that it is ultra vires the power.
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vested in the Minister under Section 10 of the Act. The 1st respondent Minister empowered the
Container Depot Operations to Levy Charges upon Shipping agents in accordance with a proposed
Tariff services rendered to them. Prior to the issue of the Regulation of the Tariff was negotiated
between the shipping agents and the Container Depot Operators.

It was contented by the respondent that the 1st respondent Minister is empowered to make regulations
to Tariffs under Section 3(5) e.

Held:

(1) The 1st respondent Minister is empowered under the Act to make regulations for the purpose of
giving effect to hte principles and provisions of the Act, additionally he is vested with the power to
make Regualtions in respect of matters prescribed by the Act. The Minister may infer the principles
upon which he may exercise those powers exclusively from the provisions of the Act and not from any
external source.

(2) If thereis no linkage between the Regulations and the principles derived from the provisions of the
Act, then any such Regulations thus made would be ultra vires the proposed Act.

Per Rohini Perera. J

-The court is entitled to look at the long title of the Act in order to asecertain the ends and purposes
which Parliament has intended to achieve through that legidation. It is quite permissible for the Courts
to use the long title to ascertain the clear and unambiguous meaning of a section. If asection is
ambiguous the long title may also consulted to discover the intention of Parliament in order to resolve
an ambiguity:.

(3) Thetitle of the Act is-to provide for the regulation and control of the carrying on of the business of
Shipping Agent frieght forwarders Non Vessel Operating Common Carriers and Container Operators by
the introduction and operation of a system of licensing and for matters connected therewith or incidenal
therto. Any interpretation to the term standard under Section 3 (5) e must be supported by other
provisions of the Act and construction to section must place a consistent rationale and probable
menaing on all the sections reffered to when read together.

(4) Section 3 (5) (A), (B), (BB) and C of the Act are all matters pertaining solely to licensing or
connected therewith or incidental thereto. Section 3 (5) E hasto be read in context it is stated and any
construction of the
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section should place a consistent rationale and probable meaning on the whol e section when read
together. It isimpossible to articulate a proposition that Section 3 (5) E should be construed to mean
anything unconnected to licensing. Section 3 should be connected to other provisions of the Act.

Imposition of atariff isafinancial burden on the Subject. It therefore should have been strictly
disclosed in the Act. The Principal Act does not relate to any taxation to be ordered by the Minister.
Executive has no power to impose atax by regulation without there being an express power given to
the Minister in the controlling Statute.

Held further:

(6) There Isno provision in the Act from which it can be inferred that there |'s a power vested in the
Minister to regulate business relations between the shipping agent and container operators with regard
to services provided by the latter to the former. A regulation cannot be used to enlarge the meaning of
the Act.

Per Rohinl Perera. J:

It is often being laid down by many decisions of the Court that no amount of waiver or consent-can
extend a public authority-s powers or validate actions which are ultra vires. Excess of statutory power
cannot be validated by acquiescence or by the failure to raise alegal challenge regarding its validity or
by the operation of estoppel-.

APPLICATION for aWrit of Certiorari.
Cases referred to: -

(1) Westminister Bank Ltd. vs. Zang Al 182
(2) R vs. Bates and another- 1952 2 All ER 842
(3) Canada Sugar Refining Company vs the Queen - 898 Al 735

(4) Thames and Mercury Marine Insurance Company vs. Hamilton Frazor Co. - 1887 - 12 App. Ca. 484
at 490

(5) Attorney General vs Wills United Diaries - 1922 - 38 TLR 897, 91 LJKB 897.

H. L. de SilvaPC with Avindra Rodrigo and L. Marapanafor petitioner Y. L W. Wijetilake DSG for
1st and 2nd respondents. Gomin Dayadlri for 4th respondents. Sanjeewa Jayawardane with Nilantha
Sirimanne for 3rd respondent

cur. adv. vult
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March 05, 20080hinl Perera, J.

The Petitioner (Maersk Lanka) Is a Shipping Agent holding alicense under the Licensing of Shipping
Agents Act, No. 10 of 1972. the business of the Petitioner includes the husbanding of ships, provision of
services to ships, provision of port services, ship repairing and serving, arrangements connected with
ship loading and unloading, cargo documentation, cargo procurement and disposal. The 1st Respondent
isthe Minister of Ports and Aviation who had promulgated the Regulation in issue In this application.
The 2nd Respondent is the Controller of Exchange and is the person nominated by the aforesaid
Regulation to approve the Tariffs recommended by the 3rd Respondent. The 3rd Respondent is an
Association incorporated under and in terms of the Companies Act, No. 17 of 1982, and had
recommended the said tariff rates sought to be imposed on the Petitioner. The then Minister of
Shipping under and in terms of Section 3 (5) read together with Section 10 of the Licensing of Shipping
Agents Act promulgated the Regulation No. 10 and published in Gazette No. 1402/19 dated 25th July,
2005 (P3) which is now challenged by the Petitioner. This Regulation is challenged on the basis that it
is ultravires the power to make regulations vested in the 1st Respondent, under Section 10 of the Act.
The said Regulation 10 reads as follows:

-10, Any Container Operator which maintains an Inland Container Depot shall levy charges from a user
for the services rendered in terms of the Tariff recommended by the Association of Inland Container
Depot Operators and approved by the Controller of Exchange - (P3).

This Regulation was sought to be challenged on the ground that, it is ultra vires the power vested in
the Minister under section 10 of the Act now under reference. By this Regulation the Minister
empowers the Container Depot Operators to levy charges upon shipping agents, in accordance with a
proposed Tariff, for services rendered to them. The said Tariff was one that the 3rd Respondent had
finalized subsequent to negotiations conducted with the Container Depot Operators. Prior to the issue
of this Regulation the tariff was negotiated between the Shipping Agents and the Container Depot
Operators.

Conseguent to the amendment made to the principal Act in 2002 by the Act No. 18 of 2002 the
definition of the term -Shipping Agent- included:
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Freight Forwarders, Non Vessel Operating Common Carriers, and Container Operators. The long title
of the Act was also amended to include -Business of a Shipping Agent, Freight Forwarders, Non Vessel
Operating common carriers, and Container Operators:. The short title of the Act was also amended to
include -Licensing of Shipping Agents, Freight Forwarders, Non Vessel operating common carriers and
container operators Act. And for the words -Shipping Agents: it was substituted to read as -Shipping
Agent, Freight Forwarders, Non Vessel Operating common carriers and Container Operators..

The first question the Court had to determine was whether the Regulation 10 had been made according
to the powers vested in the 1 st Respondent as contained in Section 10 of the Act. The Section 10(1)
and Sec. 10(2) provide asfollows:

-10. (1) The Minister may make regulations for the purpose of carrying out or giving effect to the
principles and provisions of this Act.

(2) In particular and without prejudice to the generality of the powers conferred by subsection (1), the
Minister may make regulations in respect of any matter required by this Act to be prescribed or in
respect of which regulations are authorized by this Act to be made.-

10(3) and10 (4) are not relevant here.

According to the provisions contained in this Act the Minister (1st Respondent) was empowered to
make Regulations for the -purpose of giving effect to the Principles and Provisions of the Act.:
Additionally, the 1st Respondent was vested with the power to make Regulations in respect of matters
prescribed by the Act. The Minister may infer the principles upon which he may exercise those powers
exclusively from the provisions of the Act, and not from any external source. The term -Principles and
Provisions- must be shown to bottom the Regulations which the Minister makes. If thereis no linkage
between the Regul ations and the principles derived from the provisions of the Act, then any such
Regulation thus made would lodtra vireghe principal Act.

The categories of mattersin respect of which the 1st Respondent can make regulations are contained in
Section 3 of this Act. The amended
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Section 3 (5) provides as follows:
(5) Regulations may-be made under this Act for and in respect of all or any of the following matters: -

(a) subject to the provisions of this Act, the qualifications required of any persons applying for alicense
under this Act;

(b) the period to which and the terms and conditions subject to which, licenses may be granted;

(bb) the circumstances in which applications for the transfer of a Shipping Agent may be made by an
owner, principle, charterer, or master and the manner in which applications maybe disposed of;

(c) the mode and the manner in which applications for licenses may be made and disposed of;

(d) the furnishing of all such statements, declarations relating to the business carried on by a Shipping
Agent as may be necessary for ensuring that t he provisions of this Act or any regulations made there
under are complied with;

(e) the standards to be observed by Shipping Agents and the prohibitions of Acts or omissionsin
contravention of such standards,

The Counsel for the 3rd Respondent sought to justify the Regulation 10 under Section 3 (5) (e). The
Section 10 now under review and the several provisions contained in Section 3 (5) may be taken
together so asto determine whether anyone of the provisions provide for the laying down of a tariff.

The submissions made by the Counsel for the 3rd Respondent was that the 1st Respondent was
empowered to make Regulations pertaining to Tariffs under 3(5)(e). The interpretation which he
submitted to us was of the term -standards: was as follows: The Learned Counsel submitted to this
Court:
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That standards could be prescribed for al the industries in the shipping service in order to maintain
(A) Basic Standards (B) Uniform and consistent standards (C) Minimum influx of foreign exchange
into the Country (D) Prevention of undercutting of competitorsin the industry and a basic quality of
services by such industries to 3rd parties.

Learned Counsel for the 3rd Respondent further submitted that the Minister-s power to make
Regulations was a distinct and independent and stood alone. That power, he further submitted was
-certainly not connected to the issue of licensing-.

Thetitle of the Act may be looked at for the purposes of ascertaining the scope of its provisions. The
title of an Act is considered as a part of the Act itself and may rightly be utilized for the purposes of
ascertaining the scope and intendment of the Act when applying it. Where Parliament has declared
through the title to a Statute its scope and intendment a preliminary step in statutory interpretation if
we were to refrain from taking account of that declaration.

The Court is entitled to look at the Long Title of the Act in order to ascertain the ends and purposes
which Parliament had intended to achieve through that legislation. Legidlation is but a vehicle which
the legidlature uses to implement its policies. Law lies at the interface between policy and its
implementation. Whether the policies are social or are political. It is therefore quite permissible for the
Courtsto use the Long Title to ascertain the clear and unambiguous meaning of a Section.
Furthermore, if a Section is ambiguous the long title may also be consulted to discover the intention of
Parliament in order to resolve an ambiguity. (West minister Bank Ltd V Zange(1)also see RV Bates
and Another(2)).

If we are to assume that the term -standard- included the levying of rates, and not for the maintenance
of standards of services to be rendered then one faces a conundrum. For what is central to -Standards:
and its maintenance to our mind is the practice of code of conduct while being engaged in their
profession. Thisincluded the avoidance of such acts or omissions as those that would detract the
Shipping Agents from such norms of behaviour as those that their profession has established.
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Additionally, such behavior practiced by maintaining standards as those that are required of them by
their trade is considered fundamental to qualify them for alicense to engage in their chosen trade or
profession. This, our view, as to the proper ambit and meaning of the term -standard- used in Section 5
(e) appearsto be In line with what has been stated in the Long Title.

Thetitle of the Actis- An Act to provide for the regulation and control of the carrying on of the
Business of a Shipping Agent, Freight Forwarders, Non Vessel Operating Common Carriers and
Container Operators, by the introduction and operation of a system of licensing, and for matters
connected therewith or incidental thereto-.

As suggested by the Petitioner any interpretation to the term -standard- must be supported by the
other provisions of this Act. And any construction to a section must place a consistent rationale, and
probable meaning on all of the sections referred to when read together. Thiswas laid down by the
Judicial Committee of the Privy Council in the Canada Sugar Refining Company v the Queen.(3)

The well known maxinmElusdem Generiswhich literally means the same kind is a contextual device
that can be employed to restrict the meaning of general words by reference to specific wordsin their
vicinity. Thisrule of construction applied when there is a particular description of property, sufficient
to Identify what was intended, followed by some general description the latter which will then be
confined to objects of the same class or kind as the former, it being assumed that the general words
were only intended to guard against some accidental omission in the objects of the kind mentioned and
were not intended to extend to objects of awholly different kind. The words however general may be
limited in respect to the subject matter In relation to which they are used.

Lord Halsbury L. C., in Thames and Mersey Marine Insurance Company v Hamilton, Fraser & Co.(4).

-- two rules of construction now firmly established as part of our law. One is that words, however
general, may be limited in respect to the subject-matter in relation to which it is used. The other is that
the general words may be restricted to the same genus as the specific words that precede them.-
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The Interpretation of the words In a Statute depends inextricably upon their context. The context Is
always relevant regardless of the clarity of the words used. The 3rd Respondent admits that the
categories 3(5)(A) (B) (BB) and (C) of the said Act are all matters pertaining solely to licensing or
connected therewith or Incidental thereto. However, he states that category 3(5)(D) and(E) are
independent of matters pertaining solely to licensing. He illustrates It by stating that Section 3(5) (E)
specifically refers to the observation of standards for the category of persons referred to therein
including Container Operators. The Section 3 (5) (E) hasto beread in the context it is stated. And any
construction of the section should place a consistent, rationale and probable meaning on the whole of he
Section when read together. Therefore it isimpossible to articulate a proposition that Section 3(5) (E)
should be construed to mean anything unconnected to licensing. The Section 3 must be connected to
the other provisions of the Act. The Section 6 empowers the Authority to suspend or cancel the license
issued on the ground of unfitnessin carrying on the business.

Apart from the matters described In section 15 the Shipping Agentsinter alia are permitted to be on
board the vessel whilst at loading ports and discharging ports for the purpose of Inspecting the cargo,
checking the weight, loading and unloading, storing, warehousing, and supervising their Interests. In a
Bill of Lading the carrier has a contract with the Agent and entrusts the Agent the whole or any part of
the carriage covered by the bill of lading Including any loading, unloading, storing, warehousing, and
handling of goods undertaken by the carrier. Section 3 (5) (€) must be read in conjunction with the
other provisions of Act, and more fully with the preceding sectionsin 3 (5) namely 3 (5) (a) (b) (bb) (c)
(d) and (e).

A regulation may provide that an applicant for license must provide particulars of the matters specified
in 3 (IA) in the form that is prescribed by the Regulation. Regulation maybe made requiring an
applicant to provethat he possesses the qualifications prescribed for the proper carrying on of the
business of Shipping Agent or Container Operator. The Regulation may aso prescribe the standards to
be observed by the Shipping Agentsin performance of their duties towards the consumer or the matters
contained in Section 3 (5) (d). These Regulations may be made to prescribe the fees payable by the
Applicant for alicense under this Act. The -standard- include the norms of behavior expected of a
Shipping Agent
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or Container Operator, and if this norm of behavior is not observed such party will not be issued with a
license or the license issued may be suspended or cancelled. Thus the burden is on the Shipping Agents
or the Container Operator to maintain the required standard in the performance of the ir work. The
imposition of atariff isaburden on the Shipper or the consumer which cannot be the purpose of this
Act.

Section 8 empowers the Authority to enter the premises of a shipping Agent Container Operator etc.
and inspect the records required to be maintained which again relate to the performance and
supervising control over container operators. Under section 6 (1) the authority is empowered to cancel
the license if it isfound that the Shipping Agent or Container Depot Operators etc are unfit to carry on
such business. Section 11 specifically statesthat it is an offence to act in contravention of this Act or
any regulation made there under, or furthermore furnishing of any written information or written
explanation containing any particulars which to his knowledge are false or incorrect shall be guilty of an
offence under this Act. The penalties are stated in Section 12. It appears that once a conviction under
Section 11 is posted, Section 6 (1) and 14 come into play. Section 7, 8 and 9 are supportive of the main
purpose of this Act namely under section 1, which reads Licensing of Shipping Agents Freight
Forwarders. . .

The Regulation making power given to the Minister is to ensure the proper performance of the
functions of the Shipping Agents, and the issue, suspension or withdrawal of the license is necessary to
have an effective supervisory control by the authority, over the performance of the Shipping Agents,
Container Operators, and others mentioned.

The Statute and the Regulation under review cannot be treated as a single piece of legidation. A
Regulation cannot therefore be used to enlarge the meaning of a Statute. The Court is bound before
reaching a decision on the question whether a Regulationtia vireto examine the nature, objects

and scheme of such legislation as awhole. And in the light of that examination to consider exactly what
isthe area over which powers are given by the section under which the authorities are purporting to

act. Section 10 of the Act gives the power to make regulations and Sec. 3 (5) stipulates the area s

under which the Minister can make Regulations.
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The Regulation 10 is seeking to control charges that may be levied for the services rendered by Depot
Operators to any persons who use such depots. The procedure, the Container Depot Operatorsin fact
would follow before making such recommendation and reason for making said recommendation would
not validate an act that isultra viresTherefore even though the Respondents can only make the
recommendations but do not have the power to approve or implement such recommendations are not
relevant to the question ofires

In Attorney General vs. Wills United Dairies

(5)the House of Lords rejected the assertion that the executive has the power to impose atax by a
Regulation. Consequently, an order to levy such atax made by the Minister, was declared void and of
no effect when it was found that such an Order had been issued without there being an express power
given to the Minister in the controlling statute.

Where a certain provision of a Statute is capable of more than one meaning a Court of law will giveit
the meaning which least interferes with the liberty of the individual. Imposition of atariff isafinancial
burden on the subject. It therefore should have been strictly declared in the Act. The principle Act does
not relate to any taxation to be ordered by the Minister. And also the said Regulation ordered the

ayment of such rates as the 3rd Respondent to the 4th Respondent for his approval. The fixing of the
tariff is by the 3rd Respondent. As submitted by the Petitioner the question relating to economic
advantages and profitability of services rendered by Shipping Agents and maximization of the amount
of foreign exchange from this source are questions relating to the national economy. These subjects and
functions are assigned to the Ministry of Finance and do not fall within the subject and functions of the
Minister of Port and Aviation (1st Respondent). There is no provision contained in the Act from which
it can beinferred that there is a power vested in the Minister to regul ate business transactions between
Shipping Agents and Container Operators with regard to services provided by the latter to the former.
Thereis provision in the Exchange Control Act to impose conditions and requirements for operating
business as a Shipping Agent.

A by-law can be treated asinvalid if it isinconsistent with the Statute under which it is framed. It was
also submitted by the 3rd Respondent that the Petitioner had suppressed material documents and
therefore had breached the requirementldberimae Fideand on that ground the.
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Petition should be dismissed. The documents, which the Petitioner is alleged to have suppressed are
3R4- 3R9 and 3R11. All these letters in effect refer to the need to impose a minimum rate of tariff to be
charged by the container depots for their use, by the foreign shipping lines. Even if all these documents
were made known to the Court it would not have affected the determination made here. What the
Court has to decide is whether the Regul atioruldra Vireghe Statute. It was also submitted by the

3rd Respondent that the Petitioner did not challenge a similar Regulation prescribed by the previous
Minister of Ports published in the gazette bearing No. 68419 dated 17. 10. 1991. And thereby the
Petitioner is precluded from challenging the validity of the present Regulation 10. It is often being laid
down by many decisions of the Court that no amount of waver or consent can extend a public
authority-s powers or validate actions which ligra ViresThe correct principle of Law on this point
isthat an excess of Statutory power cannot be validated by acquiescence or by the failureto raise a
legal challenge regarding its validity or by the operation of an estoppels. Therefore for the reasons
mentioned above the Court has decided to issue a Writ of Certiorari to quash the Container Operators
Regulation 10 made by the 1st Respondent and published in Gazette 1402/9 dated 22nd July 2005.

Sripavan, J. - | agree.
Application allowed.

Judgment by: Rohini Perera, J.
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