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Penal Code -Section 294 - Section 296 - Section 315 - Eye witness not a
credible witness ? - Disturbing a finding with regard fo acceptance or rejection
of a testimony of a witness ? - Section 294 Ingredients ? - Dock statement -
"Approach in evaluating ? - Constitution Article 138 - Criminal Procedure Code
Section 334,

The accused - appellant was convicted, of murder and sentenced to death he
was also convicted of causing hurt to one K and sentenced to 6 months rigorous
imprisonment.

It was contended that, the eye witness was not a credible witness, and that
injury No. | was not caused by the accused - appellant and further that the other
12 cut injuries have not caused the death of the deceased. It was further
contended that the reason given by trial Judge in rejecting the dock statement
was erroneous.

Held :

(1) Court of Appeal will not lightly disturb a finding of a Judge with regard
to the acceptance or rejection of a testimony of a witness, unless it is
manifestly wrong, when the trial Judge has taken such a decision
after observing the demeanor and the deportment of a witness. The
contention that the eye witness was not a credible witness is rejected.

Held further:

(2) The prosecution must prove the following facts before it can bring a
case under Section 294.
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(i) It must establish quite objectively that a bodilyinjury is present.
(i) The nature of the injury must be proved.
These are purely objective investigations.

(ii) 1t must be proved that there was an intention to inflict that particular
bodily injury, that is to say that it was not accidental or unintended
or some other kind of injury was intended.

Once these elements are proved to be present, the inquiry proceeds
further.

(iv) It must be proved that the injury is sufficient to cause death in the
ordinary course of nature.

This part of the inquiry is purely objective and inferential and has
nothing to do with the intention of the offence.

(3) Once these four elements are established the offence is murder
under Section 294

(v) It does not matter that there was no intention to cause death.
This part of the inquiry is purely objective and inferential and has
nothing fo do with the intention of the offence.

(vi) 1t does not matter that there was no intention even to cause an
injury of a kind that is sufficient to 'cause death in the ordinary
course of nature.

Once the intention to cause bodily injury actually found to be present
is proved, the rest of the inquiry is purely objective and the only
question is whether, as a matter of purely objective inference, the
injury is sufficient in the ordinary course of nature to cause death.

HELD FURTHER :

(4) The dock statement is a bare denial except for the fact that he was at
a certain place at the time of the incident. The dock statement does
not create a reasonable doubt in the prosecution case - therefore
though the trial Judge gave different reasons he has correctly rejected
the dock statement.

Per Sisira de Abrew, J.

“The reason given by the trail Judge that he was rejecting the dock statement
on the basis that the prosecution story was more probable than the defence
story appears to be erroneous - the observation that the appellant should have
given evidence is also wrong. We have considered the strong evidence led by
the prosecution, in our opinion the above statements have not occasioned a
miscarriage of justice - and no prejudice has been caused to the accused
appellant”
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The accused appellantin this case was convicted of the murder of a man
named Badahaddarage Gunapala and was sentenced to death. The
accused - appellant was also convicted for causing hurt to one Ruwan
Pathiranage Kamalawathie which is an offence under Section 315 of the
Penal Code and was sentenced to six months rigorous imprisonment
R.1)

This appeal is against the said convictions and the sentences. The second
accused, who was charged along with the 1st accused on both counts,
after the trial was acquitted by the learned trial Judge. The main ground
urged by the learned Counsel for the appellant as militating against the
maintenance of the convictions is that Kamalawathie, the eye witness,
was not a credible witness.

Learned Counsel for the appellant contends that Kamalawathi, in her
evidence, stated that injury No. - 1 was inflicted by the appellant with a
tapping knife but according to the doctor injury No. - 1 could not have been
caused by a tapping knife. He, therefore, contends that Kamalawathie
was not a credible witness. | shall now examine this contention.
Kamalawathie at no stage, stated that she saw the injury No. 1, which
was on the right hand side of the head of the deceased, being inflicted by
the appellant with a tapping knife. What Kamalawathie said was that she
saw the injury on the back of the neck (injury No.12) being inflicted by the
appellant with a tapping knife. Therefore the above contention has to be
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rejected. Learned Counsel for the appellant, however, later admitted that
he made a mistake on this point.

Kamalawathie throughout stated that the appellant was armed with a tapping
knife. It was Kamalawathie's position that the injury on the back of the
neck was caused by the appellant with a tapping knife. Kamalawathie did
not see injury No. 1 being inflicted by the appellant. According to the
doctor, injury No.1 could not have been caused by a tapping knife and to
cause the injury No. 1 a heavy cutting weapon should be used. Counsel
for the appellant, therefore, contends that injury No. 1 could not have been
caused by the appellant. On the strength of these matters learned Counsel
contends that Kamalawathie is not a credible witness. The doctor expressed
the said opinion without examining the tapping knife which had got destroyed
during a fire that broke out in the Magistrate Court. According to the Registrar
of the Magistrate Court (M.C) a knife has been handed over tothe M.C. as
a production in this case. The blade of the knife was 9 inches long and the
handle of the knife was 5 inches long.

It was the case for the prosecution that around 9.00 p.m on 06.12.1987
the appellant came near the doorstead of the deceased’s house and called
out the deceased. When the deceased followed by his wife, came to the
door stead and made inquiries, the appellant attacked the deceased on
his neck with a tapping knife. The deceased due to this attack fell on the
ground. The appellant thereafter, dragged Kamalawathie, the wife of the
deceased, from the door stead of the house to a place in the compound
and attacked her with that tapping knife. This distance was about 35 to 40
feet. She sustained bleeding injuries. The appellant, thereafter, leaving
Kamalawathie there, again came near the deceased and inflicted injuries
on the deceased. Vide page 76 of the brief. The second accused at this
time picked up a club and attacked the deceased. At this time Kamalawathie
ran away from the scene of crime and informed a person called Kurun who
was living about 1/4 of a mile away from the house of the deceased, about
the attack on her husband by the appellant and the second accused.
When Kamalawahie ran away, the appellant and the second accused
were at the place where the deceased was lying fallen. Vide page 89 and
90. At page 79 of the brief she has, however, stated that when she was
shouting the appellant and the second accused ran away from the scene.
Counsel for the appellant therefore contents that witness Kamalawathie
contradicted herself on this point. On this matter it has to be noted that
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Kamalawathie was giving evidence after 14 years of the incident. We
therefore think that due to human errors and weaknesses this kind of
contradiction can occur. At pages 126, 127 and 128 of the brief she again
confirms the position that when she ran way from the scene, the appellant
and the 2" accused were stili attacking the deceased. Therefore itis seen
that after the appellant inflected injuries on Kamalawathie she ran away
from the scene of crime and the appellant and the 2" accused were still
present at the scene of crime. Therefore it is possible to argue that, at this
particular time, the appellant, who had already inflicted injuries on the
deceased inflicted injury No. 1 with the Kathy found by the Police at the
scene of the crime. Thus, Kamalawathie may not have seen the injury
No.1 being inflicted. It is pertinent to note that a blood stained Kathy was
found by the police at the scene of crime. Vide page 238 of the brief.
Kamalawathie says that she was attacked with a tapping knife. This shows
that the Kathy was not used to attack Kamalawathie. There was no
evidence to suggest that any of the accused sustained injuries. Only two
persons sustained injures. They are the deceased and his wife
Kamalawathie whose injuries were inflicted with a tapping knife. There
was blood on the Kathy. All these circumstances will show that the Kathy
had been used in the attack of the deceased. The question is : who used
it. There was no direct evidence on this point. But when Kamalawathie ran
away from the scene, the appellant and the second accused were attacking
the deceased. When both accused at the inception, came to the door
stead of the house of the deceased, the second accused was not carrying
any weapon. The 2" accused picked up a club from the compound of the
deceased only after the appellant attacked the deceased. This was only a
club but not a Kathy. There was no evidence to suggest that the 2" accused
was armed with any cutting weapon. Who had the desire to see cut injuries
on the deceased? It was the appellant. Only four persons were present at
the time of the incident. They were the deceased, his wife, the 2" accused
and the appellant. From the above circumstances the only inference that
can be drawn is that the Kathy was used only by the appellant and he,
using the Kathy, inflicted injury No. 1 on the deceased. This inference is
the one and only, irresistible and inescapable inference that can be drawn
from the facts of the case. Learned trial Judge was mindful of this inference.
Vide page 286 of the brief. From the above facts, it is seen that Kamalawathie
could not have seen the injury No.1 being inflicted.

As | pointed out earlier, Police found a blood stained kathy at the scene of
crime when they visited the scene. It is seen that Kamalawathie had not
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stated about a Kathy being used by the appellant and she had only stated
what she had seen. Therefore it is reasonable to conclude that
Kamalawathie gave evidence without exaggeration. Since the learned
Counsel for the appellant contends that Kamalawathie is not a credible
witness, following matters should be considered in order to appreciate the
strength of the argument:

(1) Kamalawathie too sustained cut injuries. This shows that
Kamalawathie was present at the scene of crime.

(2) Within a matter of minutes after the incident Kamalawathie went
and told Kurun that the appellant and the 2™ accused had attacked
her husband. Kurun in his evidence confirms this position.

(3) Kamalawathie disclosed the name of the appellant to the doctor
as the person who inflicted injuries on her, Vide page 178 of the
brief.

(4) She made a statement to the investigating officer at 8.30 a.m on
the following day. The above items will show that Kamalawathie
has passed the test of promptness.

(5) She had reasons to stay in the house of the deceased since she
was the wife of the deceased.

(6) Kamalawathie's story is corroborated by the presence of blood
stains at the door stead and in the compound.

(7) She has given evidence without exaggeration.

Entirety of Kamalawathie's evidence was not recorded before the learned
trial Judge who convicted the appellant but a part of her evidence was
recorded before the learned trial Judge who convicted the accused. Learmed
trial Judge at page 279 observed the demeanor of the witness and came to
a favorable finding with regard to her credibility. Considering the above
matters, we are of the opinion that Kamalawathie is a credible witness
and we are unable to find fault with the learned trial Judge's finding, when
he concluded that Kamalawathie was a credible witness. Court of Appeal
will not lightly disturb a finding of a trial Judge with regard to the acceptance
or rejection of a testimony of a witness, unless it is manifestly wrong,
when the trial Judge has taken such a decision after observing the demeanor
and the deportment of a witness. This is because the trial Judge has the
priceless advantage to observe the demeanor and the deportment of the
witness which the Court of Appeal does not have. In this regard | am
guided by the judgment of the Privy Council in Fradd v. Brown and Co.t"
wherein Privy Council stated thus”. It is rare that a decision of a Judge so
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express, so explicit, upon a point of fact purely, is overruled by a Court of
Appeal, because Courts of Appeal recognize the priceless advantage which
a Judge of first instance has in matters of that kind, as contrasted with
- any Judge of a Court of Appeal, who can only learn from paper or from
narrative of those who were present. It is very rare that, in question of
veracity so direct and so specific as these, a Court of Appeal will over -
rule a Judge of first instance.” Also see Alwis v. Piyasena Fernando @
wherein Lord Chief Justice G. P. S. de Silva held thus: “It is well established
that findings of primary facts by a trial Judge who hears and sees witnesses
are not to be lightly disturbed on appeal®. Having considered the above
judicial decisions and the observation of the trial Judge we reject contention
of the learned Counsel for the appellant that Kamalawathie was not a
credible witness.

| have already discussed the inference that it was the appellant who inflicted
injury No. 1 on the deceased and it could not have been seen by
Kamalawathie. Considering all these matters, we are unable to find fauit
with the conclusion reached by the learned trial Judge that all cut injuries
had been caused by the appellant.

Assuming without conceding that injury No. 1 was not caused by the
appellant, | would like to consider the question whether the other 12 cut
injuries found on the body of the deceased could have caused the death of
the deceased. Doctor expressed the opinion that to cause injury No. 10,16
and 17 a heavy cutting instrument should be used but he also expressed
the opinion that those injuries could have been caused by a sharp cutting
weapon. There was no evidence to suggest that the knife used in this
case was not a heavy one. According to the evidence of Kamalawathie the
weapon used by the appellant is a tapping knife. Therefore injury
No. 10,16,17 too could have been caused by the same weapon. The doctor
.. at page 167 of the brief, expressed the opinion that apart from the injury
No 1 the other cut injuries could have caused the death due to intense
bleeding. This means the other 12 cut injuries when taken together were
sufficient to cause death in the ordinary course of nature. Considering the
above medical evidence. We are of the opinion that even without injury
No. 1, the other 12 cut injuries could have caused the death of the deceased.
Therefore the appellant can be convicted of the offence of the murder even
under limb 3 of Section 294 of the Penal Code. In this contention | would
. like to consider the judgment of the Indian Supreme Court in Virsa Singh
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v. State of Punjab.® The Indian Supreme Court in the above case discussing
the third limb of Section 300 of the Indian Penal Code which is in terms
identical with Section 294 of the Ceylon Penal Code observed as follows:
“To put it shortly, the prosecution must prove the following facts before it
can bring a case under Section 300 thirdly.

First it must establish, quite objectively that a bodily injury is present:

Secondly the nature of the injury must be proved. These are purely objective
investigations.

Thirdly, it must be proved that there was an intention to inflict that particular
bodily injury, that is to say that it was not accidental or unmtentuonal or
that some other kind of injury was intended.

Once these elements are proved to be present, the enquiry proceeds
further and, _

Fourthly, it must be proved that the injury of the type just described made
up of the three elements set out above is sufficient to cause death in the
ordinary course of nature. This part of the inquiry is purely objective and
inferential and has nothing to do the intention of the offender. Once thesg
four elements are established by the prosecution {and of course, the burder.
is on the prosecution throughout) the offence is murder under Section 300
it does not matter that there was no intention to cause death. It does not
matter that there was no intention even to cause an injury of a kind that is
sufficient to cause death in the ordinary course of nature ....... Once the
intention to cause bodily injury actually found to be present is proved, the
rest of the inquiry is purely objective and the only question is whether , as
a matter of purely objective inference, the injury is sufficient in the ordinary
course of nature to cause death.” This judgment was cited with approval in
so many later cases such as Rajwant Singh v. State of Kerala ) Hajinder
Singh v. Delhi Administration ® and State of Maharashtra v. Arum
Selvam. @

The learned trial Judge at pase 276 favorably considered the question
whether the accused is guilty of murder even without the injury No 1 being
inflicted.

Learned Counsel for the appellant referring to pages 292,293 and 294 of
the brief contends that the approach by the learned trial Judge in evaluating
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the dock statement was wrong. He also contends that the observation by
the learned trial Judge that the appellant should have given evidence was
wrong.

Learned trial Judge rejected the dock statement since it was fraught with
falsehood. Further the learned trial Judge observed that the dock statement
of the appellant was not capable of creating a reasonable doubt in the
prosecution case. However the learned trial Judge , having considered the
dock statement, concluded that the prosecution story is more probable
than the defense story.

Learned trial Judge, having considered all these matters, rejected the dock
statement. We have examined the dock statement of the 1st
accused-appellant. It is a bare denial except for fact that he was at one
Jayasinghe's place at the time of the incident. In our view the dock
statement does not create a reasonable doubt in the prosecution case.
Therefore leamed trial Judge, though he gave different reasons, has correctly
rejected the dock statement. The reason given by the learned trial Judge
that he was rejecting the dock statement on the basis that the prosecution
story was more probable than the defence story appears to be erroneous.
The observation by the learned trial Judge that the appellant should have
given evidence was also wrong. We have considered the strong evicence
led by the prosecution in this case. In our opinion, the above statements
made by the learned trial Judge have not occasioned a miscarriage of
justice. We, therefore, acting under proviso to Article 138 of the Constitution
and proviso to section 334 of Criminal Procedure Code, hold that no
prejudice has been caused to the appellant by the above conclusion of the
trial Judge. Considering all these matters, We hold that there is no merit
in the contentions raised by the learned Counsel for the appellant. We
affirm the convictions and the sentences imposed by learned trial Judge
and dismiss the appeal.

RANJITH SILVA. J - | agree

Appeal dismissed.
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