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Penal Code - Section 363 (e) -Amendment 22 of 1995 - Rape -What constitutes 
rape ? - Penetration - Credibility of victim — Corroboration and "Lucas principle" 
- Uttering falsehoods on material particulars — Abducting a girl of marriageable 
age — Natural presumption - Extension of it to all abductions? Evidence 
Ordinance - Section 11 (b). 

The accused - appellant was indicted of having committed statutory rape on P 
- Section 364 (2) (e) - and after trial was found guilty. Sentenced to a term of 15 
years R.I. 

In appeal it was contended that the evidence led in the case was insufficient to 
prove penetration which is the all important element in a rape case. 

HELD 

Per Ranjith Silva, J. 

"The slightest penetration of the penis within the vulva, such as the minimal 
passage of glans between the labia with or without the emission of semen or 
rupture of hymen constitutes rape. There need not be a completed act of 
intercourse. Rape can be committed even when there is inability to produce 
penile erection. Rape can occur without causing any injury and as such negative 
evidence does not exclude rape". 

(1) It is inconceivable that one could apply the tests of contemporaniety 
or spontaneity in rape matters especially in child rape matters, a fair 
amount of coaxing and persuasion which is justified under the 
circumstances is needed to extract the evidence from the victim. 

(2) There was independent corroboration that was supplied by the 
accused himself that augmented and strengthened the case for the 
prosecution. The accused himself corroborated the victim by uttering 
falsehoods on material particulars deliberately to escape liability. 
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The principle laid down in "Lucas" case - that the statements made out of 
Court or in court which are proved or admitted to be false in certain 
circumstances amount to corroboration - Lies proved to have been told in court 
by a defendant is equally capable of providing corroboration. A lie told out of 
Court or in Court will amount to corroborating if they satisfy the following 
requirements: 

(1) it must be deliberate; 
(2) it must relate to a material issue 
(3) the motive for the lie must be realization of guilt and a fear of the 

truth. 
(4) The statement must be clearly shown to be a lie by evidence other 

than that of the accomplice who is to be corroborated that is to say 
- admission or by evidence from an independent witness. 

(3) The evidence if not corroborative - should at least show consistency 
of the evidence of the victim. Although corroboration is not a sine qua 
non, here there is negative evidence - like hymen intact - it would be 
discreet to look for corroboration. 

Per Ranjith Silva, J. 

"The natural presumption when a young man abducts a girl of marriageable 
age is that he abducted her with the intention of having sexual intercourse with 
her consent after seduction or after marrying her. I cannot see any reason why 
this presumption could not be extended mutatis mutandis to read as "when a 
male lures away a female to an isolated spot and then keeps her in wrongful 
confinement in order to gratify his sexual needs does so with the intention of 
having sexual intercourse - if any other intention is alleged to exist the burden 
is on the accused to prove it". 

APPEAL from the judgment of the High Court of Negombo. 
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January 23,2007 
Ranjith Silva, J. 

The accused was indicted in the High Court of Negombo of having committed 
statutory rape on Maduwanthie Poornima a female child below the age of 
16 years on a date between May 1998 and September, 1998 an offence 
punishable under Section 364 (2) e of the Penal Code. 

The High Court Judge after trial found the accused guilty of the charge and 
sentenced him to a term of 15 years rigorous imprisonment and imposed 
a fine of Rs. 5000/- in default one year jail sentence. 

The counsel for the appellant confined himself to the question of penetration. 
The main contention of the counsel for the accused was that the evidence 
led in the case was insufficient to prove penetration which is the all important 
element in a rape case. He contended that since the Medico Legal Report 

< was to the effect that the hymen of the victim was intact it was imperative 
on the part of the prosecution to lead cogent evidence to establish that 
there was at least inter labial penetration. He further argues that according 
to the Medico Legal Report marked P1 the victim had mentioned to the 
Medical Officer that the accused placed his penis between her thighs 
while she was standing in front of the accused and that there was no 
bleeding, although the Defence counsel attached much importance to this 
part of the evidence in the Medico Legal Report he maintained silence 
quite discreetly in regard to several other aspects apparent on the face of 
the same report. If I may advert to a few of them I would state that the 
history recorded by the Medical Officer reveals that the victim had told the 
medical officer the pain she endured during the process. Dr. Marasinghe 
in her evidence has stated that the victim mentioned to her that the accused 
summoned the victim to his office one day, threatened her, then opened 
his zip and inserted into her body between the legs. Although the victim 
has not stated what was inserted it is obvious in the context of the totality 
of the evidence that the accused inserted his penis. 

According to the Medico Legal Report it appears that she had told the 
Medical Officer what happened last which was witnessed by her brother 
2 - CM 18073 
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through an opened door, who in turn informed their parents resulting in a 
complaint being lodged at the relevant police station by the parents which 
was the prelude to the present action filed against the accused. 

When the victim gave evidence no contradictions were marked on the 
history narrated by her to the Medical Officer especially with regard to the 
position she was in at the time of the incident or in regard to the exact 
position or place of the sexual contact. In evidence the victim has 
categorically stated that the accused placed his private parts on her private 
parts and pressed. She has described the place as the place she urinates. 

zsdzn anzn) She has further stated in evidence and to the Medical 
Officer that she experienced pain when the accused committed the act on 
her. (Vide pages 58,59 of the record). Therefore it is seen that as the 
statement made to the police by the victim is concerned a different position 
or description has not been suggested or proposed to the victim by the 
defence with regard to the description of the sexual act. The Defence was 
a total denial of any sexual contact. 

What constitute Rape ? Penetration 

As the Law stands at present having sexual intercourse with a woman 
under circumstances falling under categories (a) - (e) of section 363 of the 
Penal Code constitute rape. 

In deciding this appeal it would be sufficient to deal with section 363 (e) of 
the Penal Code as amended by Act, No. 22 of 1995. 

Section 363 (e) "with or without consent when she is under 16 years of 
age unless the woman is his wife who is over 12 years of age and is not 
judicially separated from the man." 

Explanation: 

i) Penetration is sufficient to constitute the sexual intercourse 
necessary to the offence of rape: 

ii) Evidence of resistance such as physical injuries to the body is 
not essential to prove that sexual intercourse took place without 
consent. 
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"The slightest penetration of the penis within the vulva, such as the minimal 
passage of glans between the labia with or without the emission of semen 
or rupture of hymen constitutes Rape. There need not be a completed act 
of intercourse. Rape can be committed even when there is inability to 
produce a penile erection. Rape can occur without causing any injury and 
as such negative evidence does not exclude Rape." (vide page 308 of the 
Book entitled The essentials of Forensic Medicine and Toxicology by 
Dr. K.S. Narayan Reddy). 

In the same book the author at page 313 in regard to the Rape of Children 
opines I quote: "In young children there are few or no signs of general 
violence, for the child usually has no idea of what is happening and also 
incapable of resisting. The hymen is deeply situated, and as the vagina is 
very small it is impossible for the penetration of the adult organ to take 
place. Usually the penis is placed within the vulva or between the thighs. 
As such the hymen is usually intact, and there may be little redness and 
tenderness of the vulva." 

It is my view that one should analyze the evidence in this case in the light 
of the above mentioned expert medical opinion as the opinion expressed 
above is the opinion of almost all the text writers on Forensic Medicine 
and it has gained such notoriety that any court can take judicial notice of 
the same. 

The Facts 

The victim Maduwanthie Poornima gave evidence and her side of the story 
was that when she was a student of Wimalananda Junior School studying 
in grade 5 the Principal of the school (the accused) called her into his 
office room and asked her to lie down on a bench that was there at a dark 
spot behind a cupboard and after lifting her gown and removing her nicker 
kept his private parts on her private parts and performed an act that caused 
her some pain to her private parts; according to her evidence there was no 
bleeding because according to the medico legal report the hymen was 
intact and there were no injuries found on the victim (P1). Her evidence 
reveals that there had been other occasions where the accused had sexual 
contact with her in different positions and on one of these days the brother 
of the victim had witnessed the act through a door which was ajar and 
reported the matter to her parents. Obviously the victim had described to 
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the doctor the last mentioned act that was witnessed by her brother which 
resulted in action being initiated against the accused. 

Credibility of the victim 

It is inconceivable that one could apply the tests of contemporaniety or 
spontaneity in Rape matters especially in child rape matters. A perusal of 
the proceeding itself will give an indication as to how reluctant the victim 
was to come out with the story at the trial in the High Court. Afair amount 
of coaxing and persuasion which is justified under the circumstances, 
was needed to extract the evidence from the victim. 

In Bandara Vs the State <1> it was held that if there is a valid reason or 
explanation for the delay and if the trial Judge is satisfied with the reasons 
or the explanation given no trial judge would apply the test of spontaneity 
and contemporaneity and reject the testimony of a witness in such 
circumstances. 

But her credibility was not shaken. The evidence discloses that the accused 
had the opportunity to commit the offence. In this regard the accused even 
attempted to lie himself out of the predicament by uttering falsehood. I 
have dealt with this aspect elsewhere in my judgment. The story as narrated 
by the victim is probable. There is independent corroboration forthcoming 
by way of medical evidence such as P3 and P4 which clearly show that 
the accused was at the time suffering from Gonorrhoea and that inferentially 
the victim has contracted the same disease from the accused. 

In King Vs Burke at 465<2> it was held that, in a case of attempted rape, in 
which the prosecutrix was found to be suffering from gonorrhoea in the one 
week after the assault, the presence of gonorrhoea in the accused at the 
same time was relevant under section 11 (b) of the Evidence Ordinance. 

Dr. Alahakoon confirmed that the child was positive of gonorrhoea, (vide 
140 of the record). Further he expressed the view that infection of gonorrhoea 
is possible when there is a vaginal penetration. 

This evidence if not corroborative should at least show consistency of the 
evidence of the victim. Although corroboration is not strictly necessary 
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(not a sine qua non) in a case like this, when there is negative evidence 
(eg: No injuries - hymen intact) it would be discreet to look for corroboration. 

In fact, as I have observed earlier I find that the accused himself corroborated 
the victim by uttering falsehood on material particulars deliberately in order 
to escape liability. 

The evidence of the accused 

The evidence of the accused is riddled with contradictions. Even a half 
witted paralytic could see through the web of lies uttered by the accused. 
At page 5 of his evidence when the accused was questioned whether he 
summoned the students to the office to obtain their services when necessary 
especially when the classes were in progress without the permission of 
the class teacher the accused categorically denied having done so. (vide 
proceedings of 26.06.2003 at page 165). In cross examination he 
contradicted himself and admitted having summoned the students to his 
office to sweep and arrange his office room, (vide proceedings of 26.2.2003 
at page 186 of the record). The accused even attempted to deny that there 
was a bench behind the cupboard that partitioned the office room and later 
admitted that there was one even before he assumed office and that bench 
continued to be there. Accused tried to hide the fact that there was a 
bench because according to the evidence of the victim the accused 
committed rape on the victim after she was made to lie down on this 
bench. The fact that there was a bench was corroborated by the evidence 
of the police officer who visited the scene to investigate the crime, (vide 
proceedings of 26.6.2003 at page 182 of the record). The accused even 
tried to deny that he taught the children who were preparing for the 
Scholarship examination and later admitted having conducted classes for 
them. (Vide pages 182, last few lines and the first few lines on page 183). 

P3 and P4 were marked by the prosecution in order to show that the 
accused suffered from a venereal disease called Gonorrhoea and that this 
being a contagious disease was transmitted to the victim due to the sexual 
contact of the victim with the accused. Somewhat a bit of circumstantial 
evidence to corroborate the version of the prosecution (King Vs Burke 
(supra). The accused even tried to contradict the medical evidence and 
the report marked P3. In order to contradict the medical report the accused 
had to utter a web of lies (vide at pages 167,168 and 169 of the record -
proceedings of 26.6.2003). 
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Corroboration and Lucas Principle 

Although I find that there is ample evidence to prove the charge leveled 
against the accused, quite independently and in addition to all that evidence 
I would like to mention that there was independent corroboration that was 
supplied by the accused himself that augmented and strengthened the 
case for the prosecution. 

The principle laid down in Rex Vs Lucas < 3 >followed in a number of cases 
including Karunanayake Vs Karunasiri Perera(4). The principle laid down 
in the "Lucas Case" was that statements made out of Court or in Court 
which are proved or admitted to be false in certain circumstances amount 
to corroboration. Lies proved to have been told in court by a defendant is 
equally capable of providing corroboration. A lie told out of Court or in Court 
will amount to corroboration if they satisfy the following requirements. 

1. It must be deliberate 
2. It must relate to a material issue 
3. the motive for the lie must be a realization of guilt and a fear of the 

truth. 
4. the statement must be clearly shown to be a lie by evidence other 

than of the accomplice who is to be corroborated, that is to say 
by admission or by evidence from an independent witness. 

In this case the accused himself first denied and later admitted that he 
summoned and got the children to attend to certain work like cleaning and 
arranging his office room. The Investigating Police Officer corroborated the 
victim by stating that there was a 5 1/2 long bench in the office room 
behind the cupboard. This evidence contradicted the evidence of the 
accused on this point. The accused denied that he had Gonorrhoea and 
the medical evidence proved that the accused lied on that point too. 

In the case of Mohomed Sadiq Vs Emperor^5'1 it was held that the natural 
presumption when a young man abducts a girl of marriageable age is that 
he abducted her with the intention of having sexual intercourse with her 
either forcibly or with her consent after seduction or after marrying her. If 
any other intention is alleged to exist, the burden is on the accused to 
prove it. 
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In the instant case the evidence was that when the victim although she 
was not of marriageable age when she entered the office of the accused, 
the accused forced her to lie down on the bench against her will and 
committed an act of gross sexual misconduct that amounted to rape on 
her. During that period she was wrongfully confined and thus she did not 
have the freedom to leave the office. This act also resembles and involves 
at least some of the elements that constitute the offence of abduction on 
kidnapping, (vide the King Vs Wegodapola<6>) 

Marriageable age used in these cases I believe is used in a loose sense. 
The term is rather vague and is a relative term. Why I say this is because 
it varies from community to community and time to time. The marriageable 
age for Muslims is 12 years or even befow that depending on the sector 
and the marriageable age under the General Marriages Ordinance is now 
18 years whereas it was 16 before that. 

Further it is common ground that rape can be committed on any female 
irrespective of the age and thus even a child of very tender years like in the 
instant case is susceptible to rape. If so in the teeth of all this evidence I 
cannot see any reason why this presumption could not be extended Mutatis 
Mutandis to read as ; "where a male lures away a female to an isolated 
spot and then keeps her in wrongful confinement in order to gratify his 
sexual needs does so with the intention of having sexual intercourse. If 
any other intention is alleged to exist the burden is on the accused to 
prove it.". 

It is my view under certain circumstances the said presumption could be 
applied Mutatis Mutandis to a situation where the child is neither of 
marriageable age nor she is abducted in the proper sense of the term. In 
conclusion I must state that there was ample evidence before the learned 
High Court Judge to convict the accused even without the aid of or resorting 
to any presumption. 

For the aforesaid reasons I have adumbrated on the law and on the facts I 
find no justification to interfere with the findings, verdict or the sentence 
imposed on the accused. The conviction and sentence is affirmed. The 
appeal is dismissed. 

Sriskandarajah J. -1 agree. 

Appeal dismissed. 

To access the original judgement, visit: LankaLaw

https://lankalaw.net/sri-lanka-law-reports/

