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prosecution case. But on the other hand it can be construed as the defence
case is rejected therefore it is incapable of throwing any doubt on the
prosecution case which had been proved beyond reasonable doubt.

For the reasons stated above this Court has no reason to interfere with the
judgment of the learned High Court judge. The Appeal of the 1tand 2"
Accused Appellants is dismissed and the conviction and sentence of the
1stand 2 Accused Appellants are affirmed.

Ranjit Silva. J - | agree
Appeal dismissed.
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Interim Injunction - Restraining Bank from obtaining payment on a Bank
guarantee - The effects of a Bank guarantee - Plea of fraud - Does it have an
effect?

The plaintiff - respondent was appointed as the distributor of milk powder for a
certain area by the defendant - respondent. For the purpose of the distribution
ship, the plaintiff furnished a Bank guarantee in favour of the 3% defendant -
petitioner Bank. '

The plaintiff - respondent claiming that the defendants were acting in collusion .
fraudulently obtained a Bank guarantee in a manner which was different to
what he envisaged, and sought and obtained an interim injunction restraining
the 3 defendant - petitioner from obtaining payment on the Bank guarantee.
The District Court issued an interim injunction. On leave being sought.
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Held:

(1)

(3)

The Judges who are asked to issue an injunction restraining payment
by a Bank under an irrevocabie letter of credit or performance bond or
guarantee should ask whether there is any challenge to the ‘validity’
of the letter, bond or the guarantee itself. If there is not, ..... prima facie
no injunction should be granted and the Bank should be left free to
honour its contractual obligations.

A bank has given a guarantee and it is required to honour it according
to its terms and is not concerned whether either party to the contract
which underlay the contract was in default.

In the absence of fraud the seller is entitled to be paid on the
presentation of genuine documents. A mere plea of fraud will not
suffice.

APPLICATION for leave to appeal from an order of the District Court of Mt.

Lavinia.
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The 3¢ defendant respondent (hereinafter referred to as the 3 defendant)
filed this leave to appeal application to have the order of the learned District
Judge of Mt. Lavinia dated 29.4.2004 set aside. By this order the court
had issued an interim injunction restraining the 3* defendant from obtaining
payment on a bank guarantee.

The 15t and the 2™ defendant respondents (hereinafter referred to as the
defendants) were partners dealing with a milk powder called “Lak Cow".
By an agreement between the defendants and the plaintiff respondent
(hereinafter referred to as the plaintiff) the plaintiff was appointed as the
distributor of this milk powder for Bentota area. For the purpose of this
distribution ship, the plaintiff was required to furnish a bank guarantee of
Rs. 1500000 (1.5 million) in favour of the 3 defendant. The agreement
states thus; “3. For the aforesaid purpose the distributor shall have a bank
guarantee of Rs. 1.5 million for the purpose of distribution and sale of Lak
Cow milk powder in favour of the Manager, Pan Asia Bank, Colombo 4"
(X6). The bank guarantee was issued accordingly.

The plaintiff stated that he became aware that the bank guarantee was
issued in a manner which was different to what he envisaged. The plaintiff
claimed that the defendants acting in collusion fraudulently obtained this
bank guarantee. The plaintiff filed this action for a declaration that the
bank guarantee (X7) is void. The piaintiff also sought a restraining order to
restrain the 3 defendant from recovering payment on the bank guarantee.

Itis not disputed that the plaintiff was not indebted to the defendant for the
supply of milk powder. The learned Disrict Judge said that the bank
guarantee was against payments due on the supply on milk powder by
the defendants to the plaintiff and as there were no dues on the supply of
milk powder, the 3" defendant is not entitied to claim against the bank
guarantee,
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Submission of the learned counsel for the plaintiff

The plaintiff entered in to an agreement (X6 or Plg) with the defendants and
in that the plaintiff had agreed to “have a bank guarantee of Rs. 1.5 million
for the purpose of distribution and sale of Lakcow milk powder in favour of
Pan Asia Bank (the 3" defendant). The agreement provided that “if the
distributor (the plaintiff) wishes to terminate this agreement before the
expiry of the agreed period, he shall give notice in writing and 30 days
thereafter the supplier shall appoint another distributor for that area and
release the bank guarantee of the distribution”. The learned Counsel
submitted that the bank guarantee was given by the Bank (the 4" defendant)
only as security for the appointment of the plaintiff as distributor. The
learned President's Counsel submitted that the defendants have
committed a fraud in obtaining the bank guarantee by fraudulently
misrepresenting that it is to secure payments due from the plaintiff as the
distributor whereas it was fraudulently worded to secure the credit facilities
extended by the Pan Asia Bank (the 3" defendant) to the defendants.

However the learned counsel appearing for the 4th defendant submitted
that the plaintiff had suppressed material facts. He submitted that the
bank guarantee was issued on the instructions given by the plaintiff and in
accordance with the draft format submitted by the plaintiff. It was the
submission of the learned counsel that the plaintiff is not entitied to obtain
injunctive relief due to the suppression of material facts. (Ajponsu Appuhamy
vs Hettiarachchi and another " Hotel Galaxy Ltd and Others vs. Mercantile
Hotel Management Ltd. 1 at 36 © Walker and Sons & Co. Ltd. vs
Wijeyasena. @

The bank guarantee reads thus “we (the 4" defendant) hereby guarantee
and undertake to pay the beneficiary a sum of Rs. 1.5 million in the event
the principal fails or neglects to pay the sum or sums of money on the due
date under a credit agreement between the beneficiary and the principal.

The liability of the bank arises “in the event the principal fails or neglects to
pay the sum or sums of money on the due date under a credit agreement
between the beneficiary and the principal”. The plaintiff is not a party to the
above guarantee. The parties to the guarantee are the 1%t and the 2™
defendants (principal debtors), the 3" defendant (beneficiary) and the 4t
defendant (guarantor). No where in the guarantee is it stated that the 4"
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defendant will be liable in the event the plaintiff defaults payment in respect
of milk powder supplied.

Although the bank guarantee was issued at the instance of the plaintiff by
the plaintiff's bank, the liability could be attached only by interpreting the
bank guarantee. The effect of a guarantee, like that of other contracts,
depends on the words of the contract. In Smith vs Hughes® at 607
Blackburn J said “If whatever a man’s real intention may be, he so conducts
himself that a reasonable man would believe that he was assenting to the
terms proposed by the other party and that other party upon that belief
enters in to the contract with him, the man thus conducting himself would
be equally bound as if he had intended to agree to the party's terms”. The
question to be answered always is what is the meaning of what the parties
have said? not what did the parties mean to say (Lord Simon of Glaisdae
L Schuler AG vs Wickman Machine Tool Sales Ltd. ©

The Judges who are asked to issue an injunction restraining payment by
a Bank under an irrevocable letter of credit or performance bond or
guarantee should ask whether there is any challenge to the validity of the
letter, bond or the guarantee itself. If there is not ... prima facie no injunction
should be granted and the bank shouid be left free to honour its contractual

obligations .... The wholly exceptional case where an injunction may be
granted, is where it is proved that the bank knows that any demand for

payment already made or which may thereafter be made will clearly be
fraudulent. If save in the most exceptional cases, he is to be allowed to

derogate from the bank’s personal and irrevocable undertaking ... by
obtaining an injunction the bank from honouring that undertaking, he will
undermine what is the bank’s greatest asset, however large and rich it
may be, namely its reputation for financial and contractual probity.
Furthermore, if this happens at all frequently, the value of all irrevocable
letters of credit and performance bonds will be undermined Bolovinter Qil
SA vs Chase Manhattan Bank ©, Indica Traders Pvt. Ltd. Vs. Seoul Lanka
Construction (Pvt) Ltd. ("

“A bank has given a guarantee it is required to honour it according o its
terms and is not concerned whether either party to the contract which
underlay the contract was in default.” Lord Denning in Edward Owen
Engineering Ltd. Vs Barclays Bank International Ltd. ©®

Letters of credit (or bank guarantees) have become established as a
universally acceptable means of payment in international transactions.
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They are regarded by merchants the world over as equivalent to cash :
they have been rightly described as the life-blood of international commerce.
The bankers promise to pay the seller is wholly independant of the
underlying contract between the seller and the buyer, or of any other
contractual dispute that may arise between them. In the absence of fraud
the seller is entitled to be paid on presentation of genuine documents.”
(Griffiths LJ in Power Curber v. Bank of Kuwait) ®. A mere plea of fraud put
in for purpose of bringing the case within this exception and which rests
on uncorroborated statements of the applicant will not suffice {Intertec
Contracting A/S vs. Ceylinco Seylan Development, Ltd and another ('
Hyderbad Industries Ltd vs. DAC Trading Pvt Ltd and two others (' at
309.

In this case although fraud was alleged in the plaint, no reliance was
placed by the learned District Judge in the impugned order. The authorities
support the view that where there is no fraud committed an injunction
should not be issued. In the light of the above facts | find that the plaintiff
will not be able to establish a prima facie case which is the first requirement
in obtaining an injunction. When the plaintiff fails to establish a prima facie
case an application for injunction has to fail. Therefore | am of the view that
the learned Judge erred in the granting of the interim injunction. Thus the
order of the learned District Judge is set aside with costs.

Wimalachandra, J - | agree

Application allowed.
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