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leave to appeal is granted, the | st question is answered in the negative in
favour of the defendants and the 2™ question is answered in the affirmative
in favour of the defendants. As such the arbitration clause remains valid
and the dispute between the parties has to be referred to arbitration.

For these reasons | set aside the order of the learned High Court Judge
dated 7.3.2005 and | make order that the High Court of Colombo {(Admiralty
Jurisdiction) has no jurisdiction to entertain and hear the petition of plaintiff
- respondent in Action in Rem No. 2/2004.

Accordingly, this appeal is allowed with costs.

BASNAYAKE, J. - | agree.

Appeal allowed.
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Penal Code - Section 296 - Murder - Credibility - Perusing statement previously
made by witness to determine credibility - Duty of Judge? - Defence of alibi -
Dock statement

The two accused appellants were convicted of the murder of one M. In appeal
it was contended that the main witness had a motive to falsely implicate the 1*
accused - appellant; that there was a duty cast-on the trial Judge to peruse the
police statement and the deposition in the Magistrate’s court of the main witness
to determine the credibility of the witness, relying on Kirthi Bandara and
Muniratna cases.
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It was further contended that the evidence of alibi put forward by the 1*taccused
had not been adequately considered. The respondent contended that the
alleged contradiction was not put to the witness at the time when the witness
gave evidence, and without clarifying the position with the witness, the appellant
cannot urge the Appeal Court to examine the police statement and the deposition
in the Magistrate’s Court to ascertain the correctness of the statement.

Held:
Per Sriskandarajah.J

“Keerthi Bandara’'s case and Muniratne’s case, are in relation to omission or
contradiction of witness in relation to the identity of the accused. The identity of
the accused goes to the very root of the case, but in the instant case the so
called contradiction or omission is in relation to a statement of fact. Therefore
this omission or contradiction cannot be treated as vital and it will not affect the
credibility of the witness in any way”.

(1)  The dock statement or the evidence of witness Piyadasa or both together
or separately does not support an alibi; as the defence of alibi is
improbable the 1* accused’s defence is reduced to a mere denial of
his involvement.

Per Sriskandarajah.J

“The remark of the High Court judge that non acceptance of the defence confirms
beyond doubt the position of the prosecution cannot be construed as suggested
by the learned Counsel for the 1* accused that the trial judge utilized the
rejected evidence to effectively bolster the prosecution case, but on the other
hand it can be construed as the defence case is rejected therefore itis incapable
of throwing any doubt on the prosecutlon case which had been proved beyond
reasonable doubt.

(2) ltis a misdirection in law if a burden has been placed on the accused
to prove a plea of alibi even on a balance of probability.
APPEAL from the judgment of the High Court of Ratnapura.
Cases referred to :
1. Kirthi Bandara vs. Attorney General 2000 2 Sri LR at 258

(distinguished)
2. Muniratne vs. State 2001 2 Sri LR 382 at 395 (distinguished)
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SRISKANDARAJAH.J

The two Accused Appellants have been convicted by the High Court judge
sitting without a jury, for the murder of Pithirange Mudalihamy on or about
215t of October 1987. The case for the prosecution was based mainlyon
the evidence of Alakendra Arachchige Mary Nona, the widow of the
deceased. She is the sole eyewitness to the incident. According to her on
the day of the incident at about 4.30 - 5.00 p.m. she had gone with the
deceased to bring water to a near by well. After filling their cans they had
come up to the road when they met three persons coming towards them.
The 2™ Accused Wimale had walked up to them and had said that he
wanted to meet her husband the deceased. The deceased agreed to go
with him and had proceeded about 20 feet. She had remained at a distance
where she could see them. She had seen the 1%t Accused suddenly
embracing her husband the deceased from behind and thereafter seen
them running away. She stated that the deceased had then come towards
her with a knife embedded in his chest and had told her that the 2™ Accused,
“‘Wimale stabbed me with the knife”. He had thereafter removed the knife
from his chest and given it to her and had falien en the ground. She took
him to the hospital but on admission he was found dead.

The learned counsel for the 2" Accused Appellant confined his point of
contest in this appeal on the credibility that could be attached to the
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evidence of witness Mary Nona. The counsel sought to impeach the
credibility of this witness on the ground that this witness had a motive to
falsely implicate the 1t Accused Appellant, as he was her son - in - law
and he had by that time separated from his wife, the daughter of the
deceased and the witness. The learned Counsel for the 2™ Accused
Appeliant submitted that Mary Nona is not an eye witness to a stabbing
but a reporter of a declaration made by her husband as to who is alleged
to have stabbed him. The counsel brought to the notice of this Court that
inthe Police Statement and in the non summary inquiry she had claimed
to have seen the 2" Accused stabbing her husband but when testifying
before the High Court she had not claimed that she had seen the stabbing
but saw the 1s!Accused suddenly embracing her husband the deceased
from behind and thereafter seen the 15t Accused and the other person
running away. The learned DSG contended that the so-called contradiction
was not put to the witness at the time when the witness was giving evidence
in the High Court. If it was put to her she would have given a plausible
explanation to court on what she meant by seeing the 2" Accused stabbing
her husband. Without clarifying this position with the witness he contended
~ thatthe learned Counsel for the Accused Appellant cannot urge this court
‘to examine the Police statement and the deposition in the Magistrate’s
Court to ascertain the correctness of the statement.

The counsel for the 2" Accused contended that even if it was not put to

~_the witness at the trial it is the duty of the trial judge to peruse the statement

previously made by the witness to determine the credibility of the witness.
He relied on the judgment in Keerthi Bandara v Attorney General at 258,

Jayasuriya J. observed :

- “Thus when thé defence contends that there is a vital omission which
militates against the adoption of the credibility of the witness, itis the trial
Judge who should peruse the Information Book and decide on that issue.
When the matter is again raised before the Court of Appeal, the Court of
Appeal Judges are equally entitled to read the contents of the statements
recorded in the Information Book and determine whether there is a vital
omission or not and both Courts ought to exclude altogether the illegal

-and inadmissible opinions expressed orally by police officers (who are not
experts but lay witnesses) in the witnesses box on this point”.
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And in Muniratne V State? at 395 Kulathilaka J observed:

“In Francis Fraser, Robert Warren at 162 the Lord Chief Justice remarked
that “where a crown witness gives evidence on oath in direct
contradiction of a previous statement made by him which is in the
possession of the prosecution it is the duty of counsel for the
prosecution at once to show the statement to the Judge.” Lord
Widgery, Chief Justice also sounded the same remark at 228 in Regina
vs. Turnbull and Another.” Hence in the interests of justice we perused
that portion of the statement relating to the description made by witness
Sapatantrige Karunaratne to the CID on 25.05.92 recorded by Inspector
Kumarasinghe (vide page 318 of the record) which is to the effect that the
person was about 5'7" tall, fat and of fair complexion. Hence we see a
material discrepancy between the description of the accused - appellant
by Karunaratne in his police statement and his actual appearance which
we ourselves observed at the instance of counsel. On this point alone we
are inclined to reject the evidence of Karunaratne that it was the first
accused - appellant who removed the car from his garage on 21.08.90.”

Itis pertinent to note that the above two cases cited by the learned counsel
for the 2nd Accused is in relation to omission or contradiction of witness in
relation to the identity of accused. The identity of the accused goes to the
very root of the case. But in the instant case the so-called contradiction or
omission is in relation to a statement of fact. in the police statement and
in the non summary the witness stated that the 2nd accused stabbed the
deceased and in the trial before the High Court she described the incident
and she positively identifies the 1st and 2nd Accused and said that the 1st
Accused was holding her husband from behind and the 2nd Accused
involved in some struggle with her husband, thereafter all three had taken
to their heels and the deceased had come to her and had told her that the
2nd Accused stabbed him. In these circumstances the statement given
by this witness to police that the 2nd Accused stabbed her husbantand in
evidence in High Court she describes the incident. By this description and
the deposition of her husband it is reasonable for her to come to the
conclusion that the 2nd Accused stabbed her husband. Therefore this
omission or contradiction cannot be treated as vital and it will not affect
the credibility of the witness in any way.
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As learned Deputy Solicitor General submitted that if it was Mary Nona's
intention to implicate her estranged son - in law why should she say that
the son - in - law only held the deceased from behind, she would not have
said so if she wanted to falsely implicate her son - in - law. It is common
ground that Mary Nona had no motive against the 2nd Accused to implicate
him. He was only a friend of the 1% Accused. However, Mary Nona claimed
that her husband told her that it was the 2nd Accused who stabbed. If
Mary Nona wanted to falsely implicate the first accused, what prevented
her from falsely stating that her husband told her that it was the 1%t Accused
who stabbed.

The evidence of Mary Nona is that she was present when the two Accused
Appellant with another unknown person confronted her husband. The 2™
Accused grabbed her husband from behind. Her husband walked up to her
and gave her the knife which was embedded in his chest. He made a
dying deposition implicating the 2" Accused. These facts which were
revealed from Mary Nona's evidence were strengthened by the evidence of
the Investigating Officer that Mary Nona handed over a knife to him when
he arrived at the scene and she pointed out the place of incident. The
Evidence of the Judicial Medical Officer also strengthens her evidence, he
expressed the view that the deceased could have walked the distance
from the place of stabbing to the place where this witness was standing
and the deceased could have spoken to her and the knife which was
produced in court can cause the injury on the deceased.

The motive for the killing was stated by the witness Pathiranage
Weerasinghe, the son of the deceased. He had testified to the effect that
his sister was separated from the 15! Accused and his deceased father
was planning to get her married to another person.

When considering the evidence of Mary Nona | cannot find any error in the
reliance placed by the learned High Court judge in the testimonial
trustworthiness of this witness.

The learned Counsel for the 1st Accused Appellant confined his point of
contest in this Appeal on the evaluation of the alibi defence raised by the
1t Accused Appellant. Namely; that the evidence of alibi put forward by
the 15t Accused had not been adequately considered by the learned trial
judge and also that the learned trial judge had not given any acceptable
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reason for the rejection of alibi, further he has utilized the rejection to
bolster the prosecution case. He has erred in shifting the burden of proof
when holding that the court could not accept the evidence of the 1% Accused
who attempted to “prove” that he was at Pelmadulla on the day on which
the incident occurred.

In a Dock statement made by the 15! Accused he totally denied the charge
of murder leveled against him and stated that on the date of the incident
he was at Pelmadulla at a relation’s place and knew nothing about the
incident, thereby raising a defence of alibi. In support of his alibi defence
an uncle of the 15t Accused namely; Piyadasa gave evidence.

The learned counsel in support of his argument cited a passage from
E.R.S.R. Coomaraswamy - Law of Evidence (Vol |l - Book Il) page 904 &
905 it reads as follows:

“here it is stated where the Accused pleads a defence of alibi there would
be no burden whatsoever on the Accused to prove anything as itis neither
a general nor a special exception or proviso as understood per sec: 105 of
the Evidence Ordinance”.

The learned Author (in Vol | Page 265) states that; “it would be erroneous
to consider that there is an onus of proof on the part of an accused regarding
his alibi as all that he has to do is to create a reasonable doubt.”

The learned counsel for the 2" Accused Appellant in support of his
contention cited King v Marshall ¥ R. v Fernando ®&' R v James
Chandrasekera, © Yahonis Singho v the Queen ) and Gunapala & Others
v The Republic. ® -

In Gunapala 7 Others v The Republic (supra) Ismail J held:

“Following the principles laid down in King v Marshall (Supra) it would be a
misdirection in law if a burden has been placed on the accused to prove a
plea of alibi even on a balance of probability .... An “alibi” is a plea that he
was elsewhere at the time of the alleged act. It is an evidentiary fact by
which it is sought to create a doubt whether the accused was present at
the time the offence was committed and the accused had no burden of
establishing the fact to any degree of probability.”
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The DSG submitted that the alibi put forward by the 15t Accused Appellant
is unreliable and it cannot be called as an alibi. He contended that the 1+
Accused called witness Piyadasa in support of his claim of alibi, this
witness after 13 years of the incident for the first time stated that the 2™
Accused Appellant was in his house on the day of the incident. However
he admitted that the 2" Accused Appellant was at his house while he was
elsewhere to work in a mine. Witness Piyadasa further stated that the 2™
Accused Appellant could well have come home (to the scene of the crime)
even if he was residing at his residence. The Learned D.S.G. further
submitted that what the learned trial judge has meant by “failed to prove”
was that there isn’t sufficient evidence of alibi.

It has been held that if the defence of alibi is notimprobable on the face, it
should be properly considered and if it is rejected reasons should be given.
~In‘King v De Silva®® Herne J held:

“that the case for the prosecution stands or falls on its own and that a
defence such as an alibi unless it is on the face of it fantastic or
contradictory must be properly considered and if it is rejected reasons
must be given.”

When considering the proximity of the place of incident and the place
where the 15t Accused claimed to have been residing during the relevant
period that the said accused could well have gone to the place of incident
even if he was residing at the residence of Piyadasa at Pelmadulla. Further
the evidence of Piyadasa does not support the fact that the 1 Accused
was in Pelmadulla during the relevant time. Therefore the Dock statement
or the evidence of Piyadasa or both together or separately does not support
an alibi. As the defence of alibi is improbable the 15t Accused defence is
reduced to a mere denial of his involvement. Therefore the learned High
Court judge had correctly rejected the defence of the 1t Accused and
considered the case of the prosecution and decided that the case was
proved beyond reasonable doubt.

The remark of the learned High Court Judge that non acceptance of the
defence case confirms beyond doubt the position of the Prosecution, cannot
be construed as suggested by the learned Counsel for the 1 Accused
that the trial judge utilized the rejected evidence to effectively bolster the
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prosecution case. But on the other hand it can be construed as the defence
case is rejected therefore it is incapable of throwing any doubt on the
prosecution case which had been proved beyond reasonable doubt.

For the reasons stated above this Court has no reason to interfere with the
judgment of the learned High Court judge. The Appeal of the 1tand 2"
Accused Appellants is dismissed and the conviction and sentence of the
1stand 2 Accused Appellants are affirmed.

Ranjit Silva. J - | agree
Appeal dismissed.
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Interim Injunction - Restraining Bank from obtaining payment on a Bank
guarantee - The effects of a Bank guarantee - Plea of fraud - Does it have an
effect?

The plaintiff - respondent was appointed as the distributor of milk powder for a
certain area by the defendant - respondent. For the purpose of the distribution
ship, the plaintiff furnished a Bank guarantee in favour of the 3% defendant -
petitioner Bank. '

The plaintiff - respondent claiming that the defendants were acting in collusion .
fraudulently obtained a Bank guarantee in a manner which was different to
what he envisaged, and sought and obtained an interim injunction restraining
the 3 defendant - petitioner from obtaining payment on the Bank guarantee.
The District Court issued an interim injunction. On leave being sought.

To access the original judgement, visit: Lankal aw
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