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MALLEHEWA PANNANANDA THERO
VS.

SUMANGALA THERO AND ANOTHER

COURT OF APPEAL
SRISKANDARAJAH. J
ABEYRATNE. J
CA 897/97F
DC MONARAGALA 1127/L
JUNE 23, 2006
JULY 11, 2008

Buddhist Temporalities Ordinance·Section 20· Section 34·
Viharadhipathi·Declaration·Claim to office of Viharadhipathi·Mere occupation of
temple·Sisyanu Sisya Paramparawa·Ecclesiastical death·Prescriptive rights?

Held:

(1) Whether a claim of the office of Viharadhipathi is prescribed in law should be considered in the light
of provisions in Section 34 of the Buddhist Temporalities Ordinance.

(2) By mere occupation of this temple one cannot acquire prescriptive title to the Viharadhipathi.

(3) An imposter cannot acquire title to an incumbency by prescription.

(4) Every Buddhist temple is presumed to be dedicated and regulated by the form of pupillary
succession known as Sisyanu Sisya Paramparawa unless the contrary is proved.

(5) The office of Viharadhipathi is one in which continuity of succession is assured by the operation of
law, so much so in the case of a temple which is regulated by Sisyanu Sisya Paramparawa one cannot
conceive of such a temple without a Viharadhipathi. By mere dispossession and or occupation one
cannot succeed to a plea of prescription against the lawful Viharadhipathi who is entitled to succeed to
the office of Viharadhipathi on Sisyanu Sisya Paramparawa.

APPEAL from the judgment of the District Court of Moneragala.
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Case referred to:

Dharmananda Thero vs. Suddananda Thero 79 NLR 289

Ranjan Suwadaratne for 3rdsubstituted defendant-appellant.

D. M. G. Dissanayake for plaintiff-respondent

Cur. adv. vult.

May 13, 2009. UPALI ABEYRATHNE, J.

This is an appeal from the judgment of the learned Additional District Judge of Matara dated 18. 05.
1998. Facts relevant to this appeal are briefly as follows:

The Plaintiff Respondent (hereinafter referred to as the Respondent) instituted the above action seeking
to declare that the Respondent is the lawful owner and the Viharadhipathi of Wilaathigoda Raja Maha
Viharaya. The Respondent in his amended plaint dated 29. 05. 1990 stated that Bogahaarawe
Gunananda Thero was the original Viharadhipathi of Wellasse Wilaathigoda Raja Maha Viharaya. The
said Gunananda Thero had two pupils called Gedarawela Sumangala Thero and Gedharawela Piyaratne
Thero. After the demise of said two pupil Theros the Respondent became the Viharadhipathi of the said
Temple on Sisyanu Sisya paramparawa. When he became Upasampadha Bhikku in 1941
Pitakumburegedara Piyarathne Thero was his tutor and thereafter at all relevant times he was residing
at the said Temple. The 1stand the 2ndDefendants acting in collusion dispossessed the Respondent from
the said Temple and grabbed the office of Viharadhipathi.

The first Defendant by his answer dated 21. 05. 1986 took up the position that he is the lawful
Viharadhipathi who succeeded Pitakumburegedaravila Piyarathana Thero as his pupil and further
pleaded that in any event the Respondent·s action is prescribed in law.

After the demise of the 1stDefendant the 3rdDefendant Appellant (hereinafter referred to as the
Appellant) was substituted in place of the 1st Defendant. Thereafter the Appellant filed an answer
dated 30. 08. 1995 and took up the position that after the demise of Bogahaarawe Gunananda Thero his
chief pupil Gedharawela Sumangala Thero became
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the Viharadhipathi of the said temple and after the demise of said Sumangala Thero the 1stDefendant
Hathdhambuwawe Dhevarakkitha Thero as his ·mahana sisya

became Viharadhipathi of the said temple by operation of law.

The case proceeded to trial upon 10 issues. Although the Appellant claimed the office of Viharadhipathi
on the basis of ·Mahana Sisya· he did not frame any issue pertaining to the office of the Viharadhipathi.
The only issue framed by the Appellant at the trial was on prescription that the action is prescribed in
law.

Hence it appears from the points of contest that there was no dispute over the devolution of the office
of viharadhipathi which claimed by the Respondent. It appears from the judgment that even the
Learned District Judge has considered said position in his Judgment.

Therefore the only issue remaining for determination by this court is the issue of prescription. In terms
of section 34 of the Buddhist Temporalities Ordinance in the case of any claim for the recovery of any
property, movable or immovable, belonging or alleged to belong to any temple, or for the assertion of
title to any such property, the claim shall not be held to be barred or prejudiced by any provision of the
Prescription Ordinance. The Respondent has sought two main reliefs from the court namely; to declare
that he is the lawful owner of the Wilaathigoda Raja Maha Viharaya and secondly to declare that he is
the Viharadhipathi of Wilaathigoda Raja Maha Viharaya. As the Respondent·s first relief is within the
purview of section 34 of the Buddhist Temporalities Ordinance the Appellant·s submission on
prescription should fail.

In the above context the Appellant·s second submission on prescription whether the claim of the office
of Viharadhipathi is also prescribed in law also should be considered in the light of the provisions
contained in section 34 of the Buddhist Temporalities Ordinance. In the case of Dhammananda Thero
Vs. Suddananda Thero

(1)the Supreme Court held that ·the 1st defendant·s claim to be entitled to the Viharadhipathiship by
prescription must also fail as he could not by mere occupation of the temple acquire prescriptive title to
the Viharadhipathiship. An imposter cannot acquire title to an incumbency by prescription and to
uphold the
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contention that the 1stdefendant was entitled to the incumbency until his death would be tantamount
to so holding. On the death of Vajiragnana Thero in 1962 a fresh cause of action accrued to the plaintiff
his pupil, which cause of action was not barred by lapse of time even on the assumption that the
prescriptive period was 3 years.

His Lordship Justice Pathirana observed that ·Every Buddhist temple is presumed to be dedicated and
regulated by the form of pupillary succession known as sisyanu sisya paramparawa unless the contrary
is proved. It is not in dispute that the temple in question in this case is regulated by this mode of
succession. Under this mode of succession after the death of the chief incumbent of a Buddhist temple
in the absence of a deed or will nominating another particular pupil as his successor, the eldest pupil
succeeds unless he has deserted his duties or suffered what may be termed ·ecclesiastical death· such as
by disrobing. The office is one which an imposter cannot acquire by prescription nor can the rights of a
true incumbent be extinguished by prescription. With the coming into operation of the Buddhist
Temporalities Ordinance, by section 20, subject to certain exceptional cases, the title to temple
property is vested by law in the controlling Viharadipathi for the time being. The office is therefore one
in which continuity of succession is assured by the operation of law, so much so in the case of a temple
which is regulated by sisyanu sisya paramparawa one cannot conceive of such a temple without a
Viharadipathi or the Viharadipathi.

In considering the aforesaid circumstances I am of the view that the Appellant·s contentions are
untenable in law. By mere dispossession and/ or occupation the Appellant cannot succeed a plea of
prescription against the Respondent the lawful Viharadhipathi who is entitled to succeed to the office of
Viharadhipathi on ·sisyanu sisya paramparawa·. The learned District Judge has therefore come to a
right conclusion in determining the issue before him. In the circumstances I see no reason to interfere
with the judgment delivered by the learned District Judge dated 18. 05. 1998.

Therefore I dismiss the instant Appeal with costs.

SRISKANDARAJAH. J. - I agree.

Appeal dismissed.

Judgment by: A.H.M. Upaly Abeyrathne, J.
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