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A BAUR AND CO. LTD.
VS.

COMMISSIONER OF LABOUR AND OTHERS

COURT OF APPEAL
SRISKANDARAJAH J.
CA 1033/2005
OCTOBER, 22, 2008
NOVEMBER 24, 2008

Writ of Certiorari·Payment of Gratuity Act 12 of 1983 · Sections 5, 8, 13 · Employee resigning
when Domestic Inquiry was being held·Employee found guilty·Financial irregularity·Can the
gratuity be forfeited? Commissioner of Labour ordering Employer to pay gratuity·jurisdiction to make
such order? Is it with the Labour Tribunal only? · Ultra vires · Legality of a decision·Correctness of
a decision·Difference? Termination of Employment of Workmen · (Special Provisions) Act 45 of
1971· Section 2· Industrial Disputes Act Section 31 B(c).

For several alleged acts of misconduct and irregularities, the Petitioner company, sought to hold a
Domestic Inquiry-when the Domestic Inquiry was pending the Employee sought to resign from her
employment-this was accepted by the Petitioner and the Employee was informed that action, if any
would be taken upon the findings.

The Employee was found guilty of the several charges including financial irregularities-according to the
Petitioner she had to forfeit the said sum from her gratuity. The Commissioner of Labour, after inquiry
ordered the Petitioner to pay the gratuity due.

The Petitioner sought to canvass the said order, contending that the Respondent erred in Jaw in
holding that the resignation and acceptance of same by the Petitioner disentitle the Petitioner to
deduct and forfeit sums from gratuity due and that the order is illegal and ultra vires, as jurisdiction as
regards forfeiture of gratuity is vested with the Labour Tribunal and not the Commissioner of Labour.

Held:

(i) If an employee·s employment is terminated a liability is imposed on the Employer to pay
gratuity-Section 5(1) Gratuity Act;

(ii) This payment has to be paid within 30 days-Section 5(4) provides for the payment of a surcharge
upon a failure or default of payment of the employer to such employee.

(iii) The Commissioner of Labour is empowered under Section 8(1) to recover payment of any sum due
as gratuity from an employer when in
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default and paying it to the employee after an inquiry by issuing a certificate to the Magistrate·s Court;

(iv) Section 31 (B) of the Industrial Disputes Act vest with the Labour Tribunal jurisdiction to
determine the question of the correctness of the forefeiture made in terms of the Payment of Gratuity
Act. There is a distinction between legality of a decision and correctness of a decision. Section
31B(c)deals with the correctness of the forfeiture.

(v) Employer is legally entitled to forfeit the gratuity under Section 13, only if the Employee·s services
have been terminated for reasons of fraud, misappropriation funds of the Employer, willful damage to
property of Employer or causing the loss of goods, articles or property of the Employer that too to the
extent of the damage or loss caused by the employee.

(vi) As the Petitioner is liable to pay gratuity to the 3rd Respondent and the failure to fulfil the
liability within 30 days of the termination gives the authority to the Commissioner to act under Section
8 to recover same. Only the correctness of the forfeiture can be canvassed in the Labour Tribunal.

AN APPLICATION from a writ of certiorari.

Case Referred to:

1. Culasubadhara vs. University of Colombo - 1985 1 SLR 244 at 257

Sanjeeva Jayawardane with V. K. Choksy for the Petitioner M Fernando DSG for the 1st respondent
Athula Perera for the 3rd Respondent.

Cur. adv. vult.

February 16, 2009 SRISKANDARAJAH J.,

The Petitioner is an incorporated company. It claimed that the 3rdRespondent joined the services of
the Petitioner Company on the 1stof June 1994 in the capacity of a clerk. From 1st April 2002 she was
appointed as an executive of the Petitioner Company and functioned as such at all times material to
this application.

The Petitioner submitted that in February 2004 the Company became aware of several acts of
misconduct and irregularities perpetrated by the 3rdRespondent which were detected during the course
of an internal audit investigation. By letter dated 26thFebruary 2004 the Petitioner called upon the 3rd
Respondent to explain the same. The 3rdRespondent replied
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the said letter by her letter dated 1stMarch 2004. Thereafter the Petitioner by letter dated 2ndMarch
2004 informed the 3rdRespondent that a domestic inquiry is being held in relation to the same. When
the domestic inquiry was pending the 3rdRespondent sought to resign from her employment by letter
dated 8thMarch 2004 and the Petitioner by its letter dated 16thMarch 2004 accepted her resignation
with effect from 10th April 2004. The Petitioner was also informed that the domestic inquiry would be
held to ascertain the truth of the matters raised in the letter of the 26thFebruary 2004 addressed to the
Petitioner and action would be taken upon the findings.

The Petitioner admitted that it has withheld the gratuity payment of the 3rdRespondent pending the
conclusion of the inquiry. The Petitioner thereafter informed the 3rdRespondent by letter dated
12thOctober 2004 that the inquiring officer at the domestic inquiry had concluded after deliberation
that the 3rdRespondent was guilty of several charges including financial irregularity amounting to a
sum of Rs. 126, 110. 74 and accordingly the Petitioner had to forfeit the said sum from her gratuity.

The 3rdRespondent made an application to the Commissioner General of Labour the 1stRespondent by
her letter dated 26. 12. 2004 complaining that her Gratuity was forfeited unlawfully. The
2ndRespondent held an inquiry on behalf of the 1stRespondent into this complaint and by his order
dated 23rdMarch 2005 the 2ndRespondent determined that the Petitioner should within 14 days deposit
at the Department of Labour a sum of Rs. 150, 000/ - being the gratuity and Rs. 37, 500/- being the
penalty totalling 187, 500/ corrected -. Thereafter the 2ndRespondent by letter dated 24thJune 2005
corrected a clerical error in the aforesaid order and ordered the Petitioner to pay the gratuity Rs. 142,
500/- and penalty Rs. 35, 625/ - totalling 178, 125/-.

The Petitioner in this application challenged the said order on the basis that the 2nd Respondent erred
in law in holding that the resignation of the 3rd Respondent and the acceptance of the same by the
Petitioner disentitled the Petitioner to deduct and forfeit sums from the quantum of gratuity payable to
the 3rd Respondent. The 2nd Respondent placed an erroneous construction and or failed to take
cognisance of the nature character and ambit of inter alia Section 5 and Section 13 of the Payment of
Gratuity Act No. 12 of 1983.
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The Petitioner contended that the order of the 2ndRespondent is clearly illegal and ex facie ultra vires
in view of the provisions contained in Section 31 B (c) of the Industrial Disputes Act. It provides as
follows:

Section 31 B(c) the question whether the forfeiture of gratuity in terms of the Payment of Gratuity Act
1983 has been correctly made in terms of that Act; and

The Petitioner contended that it is clear that the issue as to whether an employer has correctly
made/imposed a forfeiture of gratuity due to an employee, is one in respect of which sole and exclusive
jurisdiction is vested with the Labour Tribunal and no other forum or authority. The Petitioner further
contended that, this is the clear intention of the legislature and it has to be given effect to. The
Commissioner of Labour cannot assume a jurisdiction which he does not have nor which has been
vested by Parliament in another authority/tribunal. Thus, the Commissioner·s order which is impugned
in these proceedings is ex-facie ultra vires and patently so and no amount of acquiescence can cure any
such fundamentally core jurisdictional defect.

The Payment of Gratuity Act No. 12 of 1983 under Section 13 provides for the forfeiture of gratuity in
certain circumstances. An employer could forfeit the gratuity of a workman whose services have been
terminated for reason of fraud, misappropriation etc. and the forfeiture is permitted only to the extent
of damage or loss caused to the employer.

Section 13 provides as follows:

·13. Any workman, to wham a gratuity is payable under Part II of this Act and, whose services have
been terminated far reasons of fraud, misappropriation of funds of the employer, wilful damage ta
property of the employer, or causing the loss of goods, articles or property of the employer, shall forfeit
such gratuity to the extent of the damage or loss caused by him.·

The employer under the above provision could forfeit the gratuity of an employee firstly if his services
was terminated by reason of a punishment imposed by way of disciplinary action, and that disciplinary
action must relate to fraud, misappropriation of funds of the employer, wilful damage to property of the
employer, or causing the loss of goods, articles or property of the employer. Secondly the extent of
forfeiture should be limited to the extent of the damage or loss caused to the
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employer.

The question of payment of gratuity to an employee arises at the termination of the employment of that
employee. An employee·s employment cannot be terminated other than under the provisions laid down
in the Termination of Employment of Workmen (Special Provisions) Act 45 of 1971 as amended.
Section 2 of this Act provides:

2. (1) No employer shall terminate the scheduled employment of any workman without-

(a) the prior consent in writing of the workman; or

(b) the prior written approval of the Commissioner.

(2) . . .
(3) . . .
(4) Far the purposes of this Act, the scheduled employment of any workman shall be deemed to be
terminated by his employer if for any reason whatsoever, otherwise than by reason of a punishment
imposed by way of disciplinary action . . .
(5) Where any employer terminates the scheduled employment of any workman by reason of
punishment imposed by way of disciplinary action the employer shall notify such workman in writing
the reasons for the termination of employment before the expiry of the second working day after the
date of such termination.·

In view of the above provisions a lawful termination of an employment of an employee takes effect:

1. with the prior consent in writing of the workman e. g. the termination of a contract of employment,
voluntary retirement or resignation submitted by the employee.
2. with the prior written approval of the Commissioner e. g. permission could be obtained from the
Commissioner for retrenchment of employees or closure of the business.
3. as a punishment imposed by way of disciplinary action.
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If the employment of the 3rdRespondent has been lawfully terminated then it has to fall into anyone of
the above three categories. The termination of the employment of the 3rdRespondent has not taken
place as a result of a punishment imposed by employer. This is borne out from the fact that the
Petitioner did not claim that the employment of the 3rdRespondent was terminated by reason of a
punishment imposed by way of disciplinary action and on the other hand the petitioner did not notify
3rd Respondent in writing the reasons for the termination of employment as provided by Section 2(5) of
the Termination of Employment of Workmen (Special Provisions) Act. The facts reveal that the
3rdRespondent submitted a letter of resignation and it was accepted by the Petitioner and there by the
employment of the 3rdRespondent was terminated. If the Petitioner was contemplating to deal with the
3rdRespondent in relation to any disciplinary matter he had an option of refusing to accept the
resignation of the 3rdRespondent. But if the Petitioner has felt that keeping the 3rdRespondent in
service until the conclusion of the inquiry would have caused more damage to the Petitioner Company
the Petitioner would have interdicted the 3rdRespondent until the conclusion of the inquiry. Without
taking either of this course of action the Petitioner has accepted the resignation of the 3rdRespondent
by informing the 3rdRespondent that the domestic inquiry will be held to ascertain the truth of the
matters raised in the letter of the 26th February 2004 addressed to the 3rdRespondent and action would
be taken upon the findings. These facts reveal that the termination of the employment of the
3rdRespondent was with the written consent of the 3rdRespondent and not on disciplinary grounds.

If an employee·s employment is terminated a liability is imposed on the employer to pay gratuity under
Section 5(1) of the Gratuity Act. This payment has to be paid within a stipulated period of 30 days.
Section 5(4) of the Gratuity Act as amended by Act No. 62 of 1992 provides for the payment of a
surcharge upon failure or default of payment of the employer to such employee. The Commissioner of
Labour is empowered by Section 8(1) to recover the payment of any sum due as gratuity from an
employer when in default and pay it to the employee after an inquiry by issuing a certificate to the
Magistrate·s Court.

The contention of the Petitioner is that there has to be a clear distinction between an employer
defaulting the payment of gratuity per se and invoking Section 13 of the Gratuity Act and depriving a
workman from his gratuity as he has caused loss etc. to the Petitioner. Whether
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the employer invokes Section 13 correctly or erroneously, or whether he was entitled to invoke section
13 or was disentitled to do so on the facts of the case, or whether the ingredients of section 13 were
satisfied or not are all matters which go to determining ·the question whether the forfeiture of gratuity
has been correctly made· in terms of the Gratuity Act Determining this issue is solely vested with the
Labour Tribunal under Section 31B(c) of the Industrial Disputes Act.

Section 31B (c) of the Industrial Disputes Act vests the Labour Tribunal with jurisdiction to determine
the question of the correctness of the forfeiture made in terms of the Payment of Gratuity Act 1983.
There is a distinction between legality of a decision and correctness of a decision. Section 31 B (c) deals
with the correctness of the forfeiture made.

Section 31 B(c). the question whether the forfeiture of gratuity in terms of the Payment of Gratuity Act
1983 has been correctly made in terms of that Act; and

The employer is legally entitled to forfeit the gratuity of an employee under Section 13 of the Gratuity
Act only if the employee·s services have been terminated for reasons of fraud, misappropriation of funds
of the employer, wilful damage to property of the employer, or causing the loss of goods, articles or
property of the employer. Under these circumstances when the employer decides to forfeit the gratuity
of the employee the employer is only entitled to forfeit a sum to the extent of the damage or loss caused
by the employee. What is the loss or damage cased by the employee to the employer is a matter that
has to be determined by the employer and the gratuity could only be forfeited to cover that amount. If
there is a dispute in the termination of the employment on the grounds stated above it could be
challenged under Section 31B(1) of the Industrial Disputes Act in the Labour Tribunal. But if the
termination of the employment of an employee is admittedly on the aforesaid grounds then the
employer could invoke Section 13 of the Gratuity Act and forfeit a sum equal to the loss or damage
caused to the employer. If there is a dispute in relation to the correctness of the sum that is forfeited
from the gratuity that could be canvassed in the Labour Tribunal as provided under Section 31B(c) of
the Industrial Disputes Act. The legality of a decision and the correctness a decision are clearly
distinguishable. The correctness of a decision is where an authority is concerned with the merits of a
decision: is it correct? The legality of a decision is where an authority making a decision acting
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within its limits: is it within the limits of the powers granted? Therefore as contemplated by Section 31
B(c) only the correctness of the forfeiture can be canvassed in the Labour Tribunal. As the termination
of the employment of the 3rd Respondent is not on the grounds contemplated in Section 13 of the
Gratuity Act, the Commissioner of Labour is entitled to recover the gratuity payment under Section 5
read with Section 8 of the Gratuity Act on the basis that the forfeiture of the gratuity of the
3rdRespondent under Section 13 of the said Act is a nullity.

In the above circumstances the decision made by the 2ndRespondent that the resignation of the
3rdRespondent and the acceptance of the same by the Petitioner disentitled the Petitioner to deduct
and forfeit sums from the quantum of gratuity payable to the 3rdRespondent is a decision made within
his jurisdiction. This decision is a necessary step in the process of the recovery of the gratuity payment
to the 3rd Respondent. As the Petitioner is liable to pay the gratuity of the 3rdRespondent and the
failure to fulfil the liability within 30 days of the termination gives authority to the Commissioner of
Labour to act under Section 8 of the Gratuity Act to recover the same. Hence the Petitioner·s
submission that the Commissioner of Labour has acted in excess of his jurisdiction or ultra vires his
powers is untenable.

The decision made by the Commissioner and communicated by letter dated 23rdMarch 2005 was made
after an inquiry in which the Petitioner was given a hearing. The subsequent communication to the
Petitioner by the letter of the Commissioner dated 24th June 2005 is only a correction of a clerical error
on the quantum of gratuity and the surcharge.

In Culasubadhara v University of Colombo at 257 The Court held:

·It is not the function of this Court to determine whether the finding is justified or not. A finding of fact
by a Tribunal such as this can be set aside by way of a writ only if it is found that there was no
evidence at all to base such a finding, or if the Tribunal has not properly directed itself in evaluating
the evidence and drawing necessary inferences and could not have come to that conclusion if it properly
directed itself.·

As there is no valid ground submitted to court to quash the aforesaid decisions this court dismiss this
application without costs.

Application dismissed.

Judgment by: S. Sriskandarajah, J.
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