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COURT OF APPEAL
ABDUS SALAM. J
CA 442/2000 (F)
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SEPTEMBER 13, 2006
OCTOBER 16, 2006

Declaration that deed void·Fraud·Notary violating provisions of the Notaries Ordinance·Charged in
several cases for violating provisions·. Presumption of innocence·Could an adverse inference be
drawn merely on the basis of pending criminal prosecutions? · Consideration in deed·Relevancy?
Registration of Documents Ordinance.

The plaintiff-appellant sought a declaration that Deed No. 3168 executed in her brother·s name was
invalid-alleging fraud-and contended that, the Notary violated the provisions of the Notaries Ordinance,
and In fact there were over 150 criminal pending cases against the Notary. The District Court held with
the defendant.

Held:

(1) The fact that the Notary has been charged in more than 150 cases for violation of the Notaries
Ordinance do not appear to be relevant to determine the authenticity of the deed.

Abdul Salam J.

·Immediately after the due execution of any deed, the title passes on to the transferee irrespective of the
fact as to whether the duplicate copy or the fourth copy is dispatched to the land registry or not. Even
the original deed need not be registered to prove title unless the question of priority is raised against
such deed . . . ·

(2) Presumption of innocence guaranteed under the Constitution, demands from the trial Judge that no
adverse inference is drawn against an accused person merely on the basis of pending criminal
prosecution/ prosecutions, in the absence of any evidence to the effect that the accused has been found
guilty-the contention that the teamed District Judge should have addressed his mind to those matters
against the Notary appears to be devoid of any merits.
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(3) The inferences drawn by the learned Judge pertaining to the Police complaint and the decisions
followed by it appear as fair and just and not prerverse.
(5) Any consideration lower than what it should really be cannot be taken as an item of evidence
prejudicial to the defendant·s case in the light of the fact that the transaction has taken place among
the immediate family members.

APPEAL from the judgment of the District Court of Balapitiya.

Maureen Seneviratne PC with Rushdie Zarook and L. B. J. Pieris for plaintiff appellant.

Rohan Sahabandu with Athula Perera for defendant-respondent.

June 04, 2007 ABDUS SALAM J.

This is an action concerning the legality of a deed of transfer. The plaintiff instituted proceedings, in
the district court of Balapitiya, on 06. 03. 1990, against the defendant, her brother, praying for the
declarations that deed No. 3168 dated 28. 1. 1986 attested by W. H. Bennett Peiris, Notary Public of
Galle, is null and void and that the said deed is subject to a trust, as set out in paragraphs 7 to 12 of
the plaint The plaintiff did not pursue the alleged cause of action relating to the declaration of trust in
her favour, sequel to an order made by the learned district Judge, rejecting the suggested issue of the
plaintiff, concerning the trust. This compelled the plaintiff to confine herself to the cause of action,
relating to alleged fraud, upon which she sought a declaration, that deed No. 3168 is invalid.

Factual background of the action, filtering out unnecessary details, need to be summarized for purpose
of lucidity. The subject matter of the action, as described in the impugned deed is an up stair building
more fully referred to in the schedule to the plaint. As at the date on which the impugned deed was
executed, the plaintiff was admittedly the title holder of the property, subject to the life interest of her
mother.

The plaintiff alleged that the defendant with the support of her other brother fraudulently obtained her
signature to the impugned deed, on the promise that another land would be transferred in her name.
The
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evidence of the plaintiff was that on the crucial day, the defendant, accompanied by his mother and
another brother, took her to Galle in a car. Having stopped the car near the Galle Kachcheri, the
defendant took the original deed of the subject matter and walked in to the office of a lawyer. Upon the
defendant returning from that office, the mother and the other brother went inside the office of the
lawyer with the plaintiff. Thereafter the plaintiff has been asked to sign about 7 to 8 papers. The
plaintiff claimed that she refused to sign them and walked out of the office. At this point of time, the
other brother (Wijesiri) who allegedly threatened her with death, if she neglected to sign them, pushed
her back into the office. Afterwards, the plaintiff has signed the papers. Subsequently, the plaintiff has
been dropped back at home.

On the next day when her husband returned home, she claimed as having unfolded the whole scenario
to him and thereafter made a complaint to the police, on 30th January 1986, a copy of which was
marked at the trial as PI. Admittedly, the police had taken no action on the complaint made by the
plaintiff. Relying on the promise made by the defendant, she did not take action against the defendant,
until she found out that the ancestral house has been transferred to the other sister, in breach of the
promise. Then the plaintiff has made a second complaint to the police on 23/12/1989, a copy of which
was marked at the trial as P4. The plaintiff stated that the property, which is the subject matter of the
action, was worth around Rs 300, 000 to Rs 400, 000 in 1986.

The defendant denied that the deed in question was fraudulently executed and that it is subject to any
trust as alleged by the plaintiff. As regards the allegation concerning the undertaking to transfer the
rights in the ancestral house, the defendant took up the position that there was no such agreement,
promise or undertaking. He further took up the position that if there was such an agreement, yet it
violates the provisions of the Prevention of Frauds Ordinance. In any event, the defendant took up the
position that the rights in the ancestral house were transferred to the other sister.

Arising on the pleadings, the main issue that arose for determination in the district court was whether
the impugned deed came to be signed by the plaintiff under duress and/or undue influence exerted on
the plaintiff. At the trial before the learned district Judge, in addition to the plaintiff, Edmund Gallaga
(Licensed Surveyor) gave evidence and the
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plaintiff·s case was closed reading in evidence document marked as P1 to P5 and X. The evidence of A.
H. Indrawathie has been recorded in proceedings dated 18/7/1996 - page 24 to 50, proceedings of
22/11/1996 page 1 to 17 and page 213 to 256 of the brief) and the evidence of. Edmund Gallaga
(Licensed Surveyor) has been recorded in proceedings dated 18. 7. 1996 - page 1 to 24 of the record-and
page 125 to 213 of the brief.

In the course of the defendant·s case, the following witnesses gave evidence.

1. K. W. Wijethilaka (a retired employee of the Land Registry and an attesting witness to the
impugned deed) proceedings of 29th August 1997,
2. A. H. Karunaratne (defendant) (proceedings of 10th October 1997 from page 1 to 27, and 2 July 1998
from page 1 to page 30.)
3. D. Somaratne (an employee of Elpitiya Pradeshiya Sabawa) proceedings of 10/9/1998, page 2 to 4.
4. G. S. Lal Silva (police constable attached to the fraud bureau of Galle police) page 4 to 6 of the
proceedings dated 10thSeptember 1998.
5. A. W. Chandralatha, (an employee of the land registry attached to Balapitiya office) page 6 to 9 of
proceedings dated 10thSeptember 1998.

The learned District Judge by his judgment dated 1. 8. 2000 inter alia arrived at the following findings:

1. That the signature of the plaintiff on deed number 3168 dated 28/1/1986 has not been obtained
under duress and/or exerting undue influence on the plaintiff by the defendant and A. H. Wijesiri.
2. By reason of the allegation made in the plaint that deed number 3168 was executed under duress
and/or undue influence, the plaintiff is not entitled to have the said deed declared null and void.
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3. That the defendant did not request the plaintiff not to take action to have deed number 3168
anulled, on the promise made by the defendant to the plaintiff in February 1986, April 1987 and
December 1988 that the former would transfer the interest in the ancestral house to the latter.

In the circumstances, the learned trial judge dismissed the plaintiffs action subject to costs to be paid
by the plaintiff to the defendant quantified at Rs 5000/-. Being aggrieved with the findings, judgment
and decree of the learned district Judge, the defendant (referred to sometimes, as ·appellant··) has
preferred the present appeal against the defendant.

The learned district Judge in his judgment has clearly identified, the principal question to be
determined is, whether the signature of the plaintiff to the impugned deed has been fraudulently
obtained by putting the plaintiff into fear of death or whether as claimed by the defendant, the plaintiff
has voluntarily executed the deed.

It is of vital importance to bear in mind the basis of the plaintiffs case, which is contained in paragraph
3 of the plaint. In paragraph 3, the plaintiff avers that the defendant with her other brother AH.
Wijesiri, fraudulently obtained her signature to deed No. 3138 dated 28. 1. 1986, by putting her into
fear of death and that they will not

let her live.

The defendant in his answer denied this allegation. Further, he took up the stand that the deed in
question has been duly executed. The witnesses, who testified as to the execution of the impugned deed,
on behalf of the defendant were the defendant himself and K. W. Wijethilaka. The plaintiff in her
testimony maintained that she never had any inclination to transfer the rights in the subject matter to
the defendant.

The position she maintained through out the trial was that she had to place her signature, on the deeds
as a matter of compulsion, due to the death threat held out to by her two brothers. The learned district
Judge, in analysing the evidence and evaluating the credit worthiness of this witness has considered the
complaint, she has made to the police for the first time after the alleged incident.
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Even though, the incident is alleged to have taken place on the 28th of January 1986, around 12 noon,
the complaint to the Fraud Bureau has been made only on 30. 1. 1986 at 10. 14 AM. The delay in
making the complaint was almost two days or approximately 22 hours. Explaining the delay, the
plaintiff stated that she waited for her husband, who returned home the next day, to narrate the
incident Upon the plaintiff having narrated the incident to her husband, she has been instructed, by
him to make a complaint. This evidence of the plaintiff is quite clear as to what in fact had compelled
the plaintiff to complain against the defendant and her other brother. In other words, if not for the
instructions she received from her husband, a police complaint against the defendant may have been
beyond the imagination of the plaintiff.

As far as the plaintiff is concerned, being the sister of the defendant, her complaint to the Police P1, is
self-explanatory of the involuntary nature2 of the allegations, she made against her two brothers,
indirectly involving her mother as well. The relevant portion of this complaint has been marked as D5.
Obviously D5 should shed more light to resolve the dispute between the parties since that was the first
ever complaint made to a person in authority after the alleged incident. Therefore it is prudent to
reproduce, in its original form the contents of ·D5· marked under cross examination, which reads as
follows:

When translated, D5, inter alia may disclose the mind of the plaintiff in the following manner.

·In the meantime I inquired from my younger brother as to what he did with the deed. I told him that I
wouldn·t be able to escape from my husband. When I told him to give me that deed, both my younger
brothers told me that they would give the deed. My mother said that she would later take charge of the
deed and give it to me·.

The plaintiff has been questioned at length under cross-examination, in the lower court by the learned
counsel of the defendant, in relation to the circumstances, which led her to make the complaint P1, to
Galle police. Learned counsel of the defendant in the lower court has also made
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use of P1 to contradict the plaintiff on matters, which are extremely vital to the present case.
Undoubtedly, the contradictions are such that shook the credibility of the plaintiff, as to the allegation,
she made against the defendant and her other brother in this case.

In the proceedings of 22. 11. 1996 (page 7, 8) the plaintiff has quite unambiguously admitted that she
never wanted to complain against her brothers, regarding the incident which culminated in her having
to sign the deed in question.

In clarifying, the position she has quite categorically stated that she was not interested at all, to make a
complaint against her brothers. The truth of her statement is amply borne out, by her previous and
subsequent conduct. She has carried the title deeds of the property, in the company of the two brothers
and her mother and travelled up to. Galle in a car. Though she says ·that she was threatened with
death, without any protests whatsoever, she has walked into the office of the notary and signed the
deeds. Having signed them, under alleged severe threat of death, she had travelled back with the
mother and the two brothers in the same car. She on her own has not made any complaint either to the
police or to the Grama Sevaka or at least to her mother or some other person in authority or for that
matter to an elderly person in the family, regarding her predicament in the hands of the her brothers,
who made her to part with the immovable property, by putting her in to fear of death. Above all the
evidence given by the plaintiff, to the effect that she was never interested in complaining against the
two brothers to the police, had compelled the learned district Judge to come to the following irresistible
conclusions.

1. That no serious incident took place in Galle immediately prior to the signing of the deed, to warrant
a complaint being made to the police.
2. The alleged threat is an afterthought, designed by the husband of the plaintiff to implicate the
defendant.
3. The plaintiff has been under severe pressure in the hands of her husband, who has admittedly, chased
her away from home, on hearing that she has transferred the subject matter in favour of the defendant.
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The learned District Judge has meticulously examined the evidence of the plaintiff, with a view to
ascertain as to whether the version of the plaintiff, could be accepted on a balance of probability. The
learned District Judge has given his mind as to the relationship of the persons in whose company the
plaintiff has travelled up to Galle to sign the deed. He has also taken into consideration, the situation of
the office of the notary and other background, to determine as to whether it is possible to hold out a
death threat, in the manner spoken to by the plaintiff, in a busy place such as Galle Fort, amidst many
court houses and other lawyer·s offices functioning, at a peak time like 12. 00 noon. Moreover, the
contradictions marked on behalf of the defendant, as between the testimony of the plaintiff and the
contents of P1, makes the plaintiff·s case even worse.

As regards the reliability of the allegation made against the defendant, the learned Judge has also taken
into consideration, the evidence of G. L. Lal Silva (police constable), who testified as to the
unsatisfactory nature of the plaintiff·s complaint. According to him, the Police Department has decided
against setting the criminal law in motion, based on the complaint. Above all, the plaintiff who once,
made the complaint has later withdrawn it, as she was admittedly not keen in pursuing the matter. The
explanation of the plaintiff, for the withdrawal is that the defendant promised to transfer the rights in
the ancestral· house to her. It is quite strange that the plaintiff, who had to sign the deeds amidst a
death threat, has relied upon a verbal promise of the defendant to withdraw such a serious complaint.

The learned district Judge has observed that it is very unlikely that the defendant would have been
able to force the plaintiff to sign the deed, in the manner as testified by the plaintiff, as she was in the
safe company of her mother through out the episode. Further according to the ·evidence relied upon by
both parties, the mother of the plaintiff was not a mere bystander but an active and enthusiastic
participant who subscribed to the deed along with the plaintiff, to part with her life interest to the
defendant I am in total agreement with the learned district Judge, on his comments that the alleged
incident could not possibly have taken place, as claimed by the plaintiff, for obvious reasons.

The learned district Judge has carefully gone into the details of the investigations carried out by the
police, pursuant to the complaint made
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by the plaintiff. He has observed that having recorded statements from the mother of the plaintiff,
Wijethilaka (one of the witnesses to the deed) and the notary, the police came to the conclusion that
the complaint does not justify a criminal prosecution. No doubt, the learned judge could not have relied
on the departmental decision taken by the police, not to go ahead with the complaint of the plaintiff, as
being relevant to decide the matter. What is important in this respect is not the decision of the police,
but the inaction of the plaintiff, to agitate for a prosecution or to resort to a private prosecution, as
permitted by law. This attitude of the plaintiff and her husband appears to be quite strange, in the
light of such a serious complaint made against the defendant. In this respect, I would like to observe
that the inference drawn by the learned Judge, pertaining to the police complaint and the decisions
followed by it appear to me as fair and just and not perverse.

As regards the consideration mentioned in the deed, the learned District Judge has observed that any
consideration lower than what it should really be, cannot be taken as an item of evidence, prejudicial to
the defendant·s case, in the light of the admitted fact that the alleged transaction has taken place,
among the immediate family members. It should be more so, when the issue before court is undue
influence or duress of that magnitude, as claimed by the plaintiff. In other words, guided by the
plaintiff·s version, the defendant who was successful in obtaining her signature, would have had no
difficulty in misleading anyone as to the actual consideration. This matter in my opinion should be
considered as an item of evidence, more favourable to the defendant As has been commented by the
learned District Judge, the evidence of the surveyor Edmund Gallage, is not of any assistance towards
the resolution of the dispute, in the absence of the judge being invited to apply the concept of Laesio
Enormis to the deed in question.

The learned District Judge has also observed that the defendant has got his name registered in the
books of the local authority. The plaintiff, against such a move, has taken no objection. This too is an
item of evidence, considered favourable to the defendant.

The learned President·s counsel of the appellant has strongly urged that the failure on the part of the
learned district Judge, to consider the
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several violations of the notary·s ordinance, by the notary who attested the deed, should have been
taken into account, before he exonerated the defendant of the allegation imputed to him. The failure on
the part of the notary to dispatch the fourth copy of the deed to the Balapitiya land Registry, the fact
that the notary has been charged in more than 150 cases for violation of the provisions of the Notaries
Ordinance, do not appear to be relevant to determine the authenticity of the deed. It has to be borne
in mind that immediately after the due execution of any deed, the title passes on to the
transferee, irrespective of the fact as to whether the duplicate copy or the fourth copy is
dispatched to the land registry or not. Even the original deed, need not be registered, to
prove title, unless the question of priority is raised, against such deed, in terms of the
Registration of Documents Ordinance.

The 150 cases that were said to be pending in the Magistrate·s Court, against the notary, can have no
bearing on the dispute relevant to this case for two reasons. Initially, there is no evidence that the cases
pending in the Magistrate·s Court against the notary involve allegations of fraud, committed in respect
of the execution of deeds. Secondly, there was no evidence forthcoming to conclude that the notary has
ever been found guilty in any of those cases. As far as the notary is concerned, the learned judge had a
greater responsibility, to take precaution against making any adverse comments without a proper basis,
as the notary was neither a party nor a witness in the case. In particular, the presumption of
innocence guaranteed under the Constitution, demands from every Judge that no adverse
inference is drawn against an accused person, merely on the basis of pending criminal
prosecution/ prosecutions, in the absence of any evidence to the effect that the accused
has been found guilty. Therefore, the contention that the learned district Judge should
have addressed his mind to those matters against the notary, appears to be devoid of any
merits.

The totality of the evidence led in the case, does not appear to warrant the conclusion, the learned
President·s counsel has urged, that the district
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court should have arrived at. The relationship between the plaintiff and the mother, is said to have
never been strained either before or after the alleged incident She has been present with the plaintiff
through out the episode and therefore the learned trial Judge has rightly drawn a very strong inference
that the allegation made by the plaintiff in relation to the main issue in this case is highly improbable.

On perusal of the proceedings it appears to me as well, that no serious incident had taken place in
Galle, immediately prior to the signing of the deed, to warrant a complaint being made to the police,
and the alleged threat is an afterthought, designed by the husband of the plaintiff. I am also mindful of
the inference the evidence undoubtedly suggests that the plaintiff has been under severe pressure in the
hands of her husband, who has admittedly, chased her away from home, on hearing, that she has
transferred the subject matter in favour of the defendant. Common sense suggests that if the transfer of
the property was under duress or undue influence, the husband of the defendant should have extended
some protection to the wife who would have been desperate at that moment than to chase her away.

The judgment of the learned District Judge therefore does not seem to be perverse. His judgment
appears to me as one that is based on facts and consistent with the acceptable evidence led in the case.
Upon a consideration of the totality of the evidence, the only decision the learned District Judge could
have come to is to disbelieve the plaintiff, as has been suggested by the learned counsel for the
defendant.

For the above reasons the judgment and decree of the learned District Judge, are affirmed.

Appeal dismissed.

Judgment by: A.W.A. Salam, J.
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