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would never succeed because the accused, right from the beginning was
well aware of the case. In fact the accused-appellant appeared once in
Court on 01.09.98 and thereafter he absented himself. This shows that
the accused was well aware that there was a case against him. For
nearly three years, till he was arrested, he had absconded.

For the reasons stated, we uphold the preliminary objection raised by the
Learned DSG and dismiss this petition of appeal in limine.

Sisira De Abrew, J - / agree

Appeal dismissed.
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High Court of the Provinces (Special Provisions) Act, No. 10 of 1996 section 9-
Action instituted in the District Court - Order to transfer case to High Court
(Commercial High Court) - Legality? Civil Procedure Code - Section 47 -
Constitution, Article 154P.

The plaintiff filed action in the District Court of Negombo to recover a sum of
Rs. 6,849,372.29 from the defendant. The defendant moved for a dismissal of
the plaintiff's action in limine, as the claim is based on a commercial transaction
and exceeds Rs. 3 Million and the District Court has no jurisdiction to hear and
determine the action in terms of Act, No. 10 of 1996. The trial Judge directed
that the case be transferred to the Commercial High Court. The defendant
sought leave to appeal from the said order.
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Held :

(1) The plaintiff's action is governed by Act, No. 10 of 1996 - where Section
9 states that when there is evidence that the value of any action filed in
the District Court is one that should have been filed in the Commercial
High Court it shall stand removed to the appropriate Court.

(2) Itis good law that where statute creates a right and in plain language
gives a specific remedy or appoints a specific tribunal for its
enforcement a party seeking to enforce the right must resort to that
remedy or that tribunal and not to others.

Per Wimalachandra, J. :

“Section 47 of the Civil Procedure Code has no application to the present case
as a special provision of law is in force - Section 9 of the High Court of Provinces
(Special Provisions) Act, No. 10 of 1996.
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This is an application for leave to appeal filed by the defendant- petitioner
from the order of the learned District Judge of Negombo dated 31.08.2005.
By that order the learned District Judge held that the plaintiff - respondent’s
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(plaintiffs) action should have been filed in the High Court of the Western
Province exercising civil jurisdiction which has the jurisdictioh to hear
and determine the plaintiff's action and accordingly, made order to transfer
the case to the High Court of the Western Province (Civil) Colombo.

Briefly, the facts are as follows:

The plaintiffs filed this action to recover a sum of Rs. 6,849,372.29 from
the defendant. The defendant filed answer and pleaded inter alia that the
plaintiff's claim is based on a commercial transaction and since the amount
claimed by the plaintiffs exceeds Rs. 3 million the District Court has no
jurisdiction to hear and determine the action in terms of the High Court of
the Provinces (Special Provisions) Act No.10 of 1996 and moved for a
dismissal of the plaintiff's action in limine.

When this case was taken up for trial on 14.3.2005 the defendant raised
the foliowing preliminary issues :

(1) Onthe averments in the plaint does the plaintiffs cause of action
arise out of a Commercial Transaction ?

If so, does this Court have jurisdiction to hear and determine this
action?

(2) If the answer to the above issue, is in the negative, should the
plaintiff's action be dismissed ?

The plaintiff raised the following issues :

(3) If the answer to the issue No. (2) is in the negative, should this
case be transferred to the appropriate Court in terms of section 9
of the Act, No. 10 of 1996 ?

After hearing the parties, the learned Judge directed the parties to file
written submissions. Thereafter the learned Judge delivered his order on
31.08.2005 holding that the subject matter of the plaintiffs’ action is a
commercial transaction where the value of the transaction exceeds a sum
of Rs. 9 million and he further held that there is no provision to dismiss the
plaintiffs’ case. The learned Judge directed that the case be transferred to
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the Commercial High Court of Colombo, citing section 9 of the aforesaid
Act, No. 10 of 1996. ‘

There is no dispute that the plaintiffs’ cause of action arises out of a
commercial transaction, the value of which is over Rs. 3 million. It is common
ground that the District Court has no jurisdiction to hear and determine
this action. The only dispute between the parties is with regard to the
correctness of the order made by the District Judge ordering the transfer
of the case to the High Court of the Western Province exercizing civil
jurisdiction (Commercial High Court).

As regards the question involved in this application, the relevant section
is Section 9 of the High Court of the Provinces (Special Provisions) Act
No.10 of 1996 which reads as follows:

Where there is evidence that the value of any action filed
in any District Court is one that should have been filed in
High Court established by Article 154 P of the Constitution
exercising jurisdiction under section 2, the Judge shall
record such fact and make order accordingly and thereupon
the action shall stand removed to the appropriate Court”

In the case of Cornel & Company Ltd. Vs. Mitsui and Company Limited
and others ") at 73 Mark Fernando,J has classified the provisions of
section 9 of the Act No. 10 of 1996 as follows:

“Where an action, which should have been filed in the
High Court, is filed in the District Court, Section 9 compels
the transfer to the correct Court; it does not require or permit
dismissal of the action on that ground.”

His Lordship further clarified section 9 by the following terms:

“The first clause (section 9), where there is evidence that
the value of any action .... is one the should have been
filed ..... is clearly ungrammatical. What seems to have
been intended is that if by reason of its value, an action is
one which should have been instituted in any High Court,

it shall stand removed to the appropriate Court.”
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The learned counsel for the defendant appears to contend to get through
his point by relying on section 47 of the Civil Procedure Code. The learned
counsel submitted that the District Judge was obliged to have the piaint
returned to the plaintiffs to have it presented to the proper Court.

In this regard, | am inclined to agree with the submissions made by the
learned President's Counsel for the plaintiffs’ that special provisions of
the law override the general provisions. The plaintiffs’ action is governed
by the provisions of the High Court of the Provinces (Special Provisions)
Act No. 10 of 1996, where section 9 of the Act states that when there is
evidence that the value of any action filed in any District Court is one that
should have been filed in a High Court established by Article 154 P of the
Constitution, it shall stand removed to the appropriate Court.

In this regard Fernando. J in Cornel & Company Ltd. Vs. Mitsui Co. Ltd.
(Supra) said at '73.

“Where an action that should have been filed in the District Court
is filed in the High Court; Expressio unius, exclusio alterius and so
the inference would be that transfer to the District court is not
permissible. That seems even to exclude the principle recognized
in section 47 of the Civil Procedure Code.” (emphasis added)

The learned President’s Counsel for the plaintiffs cited the case of Wilkinson
Vs. Banking Corporation @ to substantiate the principle rule that the
general law is to be construed as yielding to the special law in respect of
the matters contained therein. In Wilkinson Vs. Banking Corporation
Asquith L. J. said;

“.... it is undoubtedly good law that where statute creates
a right and in plain language, gives a specific remedy or
appoints a specific tribunal for its enforcement, a party
seeking to enforce the right must resort to that remedy or
that tribunal and nof to others”

In the case of Hendrick Appuhamy Vs. John Appuhamy ® Chief Justice
Sansoni cited with approval the aforesaid English authority and also cited
two other English authorities which support the views expressed by
Sansoni, C. J. in the case of Hendrick Appuhamy Vs. John Appuhamy®
where Sansoni, C. J. held that as the Paddy Lands Act provides the sole
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machinery to which a landlord must resort to if he wants to have his
tenant cultivator ejected, an action filed in the District Court for ejectment
of the tenant cultivator cannot be maintained as the plaintiff should
necessarily seek his remedy under the Paddy Lands Act.

In the circumstances Section 47 of the Civil Procedure Code has no
application to the present case as a special provision of law is in force, .
e. Section 9 of the High Court of Provinces (Special Provisions) Act, No.
10 of 1996.

In these circumstances, | see no reason to interfere with the order of the
learned District Judge dated 31.8.2005. Accordingly, | am of the view that
the learned Judge was right when he made the said order to transfer this
case to the Commercial High Court of Colombo. For these reasons |
refuse to grant leave to appeal against the said order and dismiss this
application with costs.

Application dismissed.
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Arbitration Act, No. 11 of 1995 - Sections 5, Sections 39 - Bill of lading - Does it
incorporate an arbitration clause - Does High Court (Admiralty) have jurisdiction
- Without referring to arbitration ? - Cause of action - Non disclosure of cargo -
Arbitration clause inoperative - Delay ?

The plaintiff company entered into a voyagé Charter Party in India by which the
owners of the vessel hired the vessel to the plaintiff. In terms of the “charter
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