Leclawathie Vs. Perera 2012/V1-SRI-LR-246

LEELAWATHIE
VS.
PERERA

SUPREME COURT

DR. SHIRANIA. BANDARANAYAKE, CJ.
SRIPAVAN, J. AND

I IMAM, J

S. C. APPEAL NO. 166/2010

S. C.(HC) CALA NO. 281/2010

HCCA ANURADHAPURA

No. NCP/HCCA/ARP/350/07

D. C. ANURADHAPURA NO. 18177/L
OCTOBER 3RD, 2011

Land Development Ordinance-Sections 2, 19 (A), 25, Definition of a -permit holder - occupation
vital.

When this appeal was taken up for hearing the parties agreed that the only issue in this appeal that has
to be considered would be the interpretation of the term -Permit Holder- in terms of the Land
Development Ordinance.

The Appellant contended that although the Appellant-s husband did not possess a permit in terms of

the Land Development Ordinance, as he was in occupation of the land In dispute, he would come within
the second limb of Section 2 of the Land Development Ordinance. Admittedly, there was no permit
issued to the Appellant-s deceased husband in terms of Section 25 of the Land Development Ordinance.
The question that arose was as to whether the Appellant could claim to be the successor of her deceased
husband as a permit holder.

(2) In terms of Section 2 of the Land Development Ordinance, as amended, although no permit has
been actually issued to a person, he could still be regarded as a permit holder provided that he had been
in occupation of that land.

(2) If aspouse of a permit holder failsto enter Into possession of the land or holding in question within
aperiod of six months from the date of the death of the permit-holder, the spouse is not entitled to
claim succession to the land so held by the deceased husband as a permit holder.

APPEAL from the judgment of the Civil Appellate High Court of the North Central Province holden
in Anuradhapura.
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M. U. M. Ali Sabrywith Erusha Kalidasbor Plaintiff-Respondent-Appel &t E. de Slvafor
Defendant-A ppellant-Respondent

Cur. adv. vult
November 15, 20RR. SHIRANIA. BANDARANAYAKE, CJ.

Thisis an appeal from the judgment of the Civil Appellate High Court of the North Central Province
holden in Anuradhapura (hereinafter referred to as the Civil Appellate High Court) dated 28- 07- 2010.
By that judgment the High Court had set aside the judgment of the District Court of Anuradhapura
(hereinafter referred to asthe District Court) dated 15- 02- 2006, which was in favour of the
plaintiff-respondent-appellant (hereinafter referred to as the appellant) and allowed the appeal of the
defendant-appellant-respondent (hereinafter referred to as the respondent).

Being aggrieved by the said judgment the appellant preferred an application before this Court Seeking
leave to appeal on which said leave was granted by this Court.

The facts of this appeal, as submitted by the learned Counsel for the appellant, albeit brief, are as
follows:

The appellant had preferred an application before the District Court segkita,aliaa declaration

that she is entitled to the possession of the property in dispute and to gject the respondent from the
premisesin suit. It was her position that her husband was a permit-holder of the land in dispute, which
possession was handed over to him by the Mahaweli Authority (P1). After the death of the appellant-s
husband, she claimed that in terms of Section 48 of the Land Development Ordinance, she became the
permit holder and had been carrying on the cultivating of the said land. The respondent had claimed
that heisin possession of the said land since 1985 and had denied the fact that the appellant-s husband
was the permit-holder. The District Court granted relief as prayed for in the appellant-s plaint.

Being aggrieved by the said decision the respondent had preferred an appeal to the High Court, which
was allowed by its judgment dated 28- 07- 2010.
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When this appeal was taken for hearing learned Counsel for the appellant as well as the learned Counsel
for the respondent agreed that the appeal could be considered on the following question.

-Learned Judges have failed to consider the law, that a permit holder means any person in occupation of
aland alienated to him, although no permit had been issued to him.-

Learned Counsel for the appellant aswell asthelearned Counsel for the respondent

conceded that the only issuein thisappeal that hasto be considered would bethe

I nter pretation of the term -permit holder - in terms of the Land Development Ordinance.

Learned Counsel for the appellant contended that, although the appellant-s husband did not possess a
permit in terms of the Land Development Ordinance, as he was in occupation of the land in dispute,
that he would come within the second limb of the said Section. Learned Counsel for the appellant
further submitted that on the basis of the said position, since the appellant-s deceased husband was the
permit-holder during his life time, after his demise, the appellant, being his widow, should be treated as
the permit-holder to the disputed land. It was also said that the respondent had only been the caretaker
of that land.

Learned Counsel for the respondent contended that there was no permit issued to the appellant-s
deceased husband in terms of Section 25 of the Land Development Ordinance. It was further contended
that the said deceased husband of the appellant had not been in occupation of the land in question and
therefore the appellant cannot now claim to be a permit holder in terms of the Land Development
Ordinance.

The appellant submitted that her deceased husband was given the possession of the land in question by
the Mahaweli Authority by virtue of the document marked PI. P1 dated 25- 04- 1980, is as follows:
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In addition to the af orementioned document, no other document had been issued, admittedly either to
the appellant or to her deceased husband. It is therefore apparent that the appellant or her deceased
husband had not been issued with a permit from the Mahaweli Authority under the Land Devel opment
Ordinance.

The Land Development Ordinance, which came into being in 1935, was introduced in order to provider
the systematic development and alienation of the then Crown land in the country.

Section 2 of the Land Development Ordinance, as amended, defines the words permit-holder, which
reads as follows:

- Permit-holdemeans any person to whom a permit has been issued and includes a person who isin
occupation of any land alienated to him on a permit although no permit has actually been issued to
him.-

According to the said definition the per mit-holders could be categorized Into two groups.
Thefirst typewould bethe permit holderswho are possessed with the permitsissued to
them under the Land Development Ordinance. The other category would consist of
persons who had not received a permit, but occupiestheland alienated to him on a

per mit.

The contention of the learned Counsel for the appellant was that the appellant belongs to the second
group in terms of Section 2 of the Land Development Ordinance, as amended.

Learned Counsel for the respondent contended that for the appellant to come within the second
category of permit-holders, it would be necessary for the land in question to have been aienated to the
appellant-s deceased husband on the basis of a permit, and that the document marked as P1 cannot be
relied on, as a permit in terms of the provisions of the Land Devel opment Ordinance.

Section 19A of the Land Development Ordinance, as amended, clearly refers to the manner in which the
State land could be alienated. Section 19A(2) states that alienation of State land to any person shall
commence with such person in the first instance -receiving a permit authorizing him to occupy the

land.- It is also important to note the provisions contained in Section 25 of the Land Development
Ordinance which clearly states that
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every permit shall be substantially in a prescribed form. The said prescribed form of the permit is set
out in the Regulations.

The document marked P1, has been issued by an officer who had been authorized to handover the land
to the permit-holder. An examination of the said document clearly indicates that it is not a permit that
had been issued in the prescribed form in terms of Section 25 of the Ordinance. The necessity to issue
the permit on a prescribed form was referred td<iaissim Hameedu Lebbe v M. Sultan Samoon(L).

was said in that decision that the permit shall contain certain conditions and may contain other
conditions which the Government Agent is authorized to include under provisions of the relevant Law.
The document marked P1 appears to be a document that is temporary in nature, which had been issued
until the permit issued to the permit-holder. It does not contain any conditions or details regarding the
grant of the permit. Therefore it is clear that the document marked P1 cannot be accepted as a permit
in terms of the Land Development Ordinaricearned Counsel for the appellant contended that the
appellant could be regarded as a permit-holder in, terms of Section 2 of the Land Devel opment
Ordinance, as amended, The Contention of the learned Counsel for the appellant was that Section 2 as
amended, includes a person who isin occupation of any land alienated to him although no permit has
actually been issued to him.

Section 2 of the Land Development Ordinance, as amended, referred to earlier is quite clear and it has
made provision to include a person who isin occupation of the land that had been alienated to him on a
permit. Such a permit should be issued as described earlier and must contain the necessary conditions.
That being the legal position, the questiahich arises at this point is asto whether the appellant could
claimto be the successor of her deceased husband as a permit-holder.

It isto be noted that the land in question is a paddy field, which had been cultivated by the appellant-s
husband during the time he was among the living. Appellant in her evidence had stated that her
husband had died in 1998. It isto be noted that from that time onwards, the respondent had been
cultivating the paddy field. This position is clearly evident when one examines her evident, which reads
asfollows:
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It isto be noted that since the death of the appellant-s husband, she had not been able to cultivate the
paddy field. In the cross examination it was revealed that the appellant had been away from the area
where the paddy field was situated during the insurrection from 1988 onwards and had returned to the

areaonly in 1992. In cross examination the appellant had accepted the position that she had not
received a permit from the Mahaweli Authority.
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It istherefore quite clear that although the deceased husband of the appellant had been enjoying the
paddy field given to him by the Mahaweli Authority, during hislife time, since his death in 1988 the
appellant had not been able to harvest the said paddy field. On a careful examination of the documents
before Court and the evidence led before the District Court, it is evident that there had not been a
proper permit granted to the deceased
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husband of the appellant; there has not been any evidence of payment of annual instalments and there
had been no successor nominated.

As stated earlier, in terms of Section 2 of the Land Development Ordinance, as amatiiedgh no

permit has been actually issued to a person, he could still be regarded as a permit-holder provided that
he had been in occupation of that larithe deceased husband of the appellant apparently had been
cultivating the paddy field until his demise in 1988erms of the said Section 2 of the Ordinance, he

had to be regarded as a permit holder of the said paddyifieidestion. In such circumstances,

irrespective of the short comings referred to above, the appellant could have been recognized as a
permit-holder after the death of her husband.

However, it would be necessary to consider the provisions contained in the Land Devel opment
Ordinance in thisregard as Section 68 of Ordinance No. 19 of 1935, dealt with a situation where a
successor had not entered into possession of the land within a period of six months from the date of the
death of the permit-holder.

Section 68 of the Land Development Ordinance No. 19 of 1935 was repealed by Act No. 16 of 1969 and
anew section was substituted.

The original Sectiofi8 aswell as the replaced section refer to the failure of succear.eplaced
Section 68 reads as follows:

68 (1) The spouse of a deceased permit-holder, who at the time of his or her death was paying an
annual sum by virtue of the provisions of Sub-Section (3) of Section 19 A, or the spouse of an owner,
failsto succed to the land held by such permit-holder on the permit or to the holding such owner, asthe
case may be -

(a) If such spouse refuses to succeed to that 1and or holding, or

(b) If such spouse does not enter into possession of that land or holding within period of six months
reckoned from the date of the death of such permit-holder or owner.-

As stated earlier, the original Section 68 (1) also referred to the failure of a nominated life-holder to
succeed if he did not enter possession of the holding within a period of six (6) months from the date of
the death of the owner of the holding.
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The applicability of the provisions contained in the original Section 68 was consi detethivar dena

v. Rosalin(2)In that a grantee of land under the Land Devel opment Ordinance had nominated his
sister, the plaintiff, asthe life-holder. He had died in 1951 leaving his widow (the 1st defendant) and
their son (a minor) who was nominated under the Land Development Ordinance as the successor to the
land by letter dated 17. 06. 1948. The plaintiff alleged that the 1st defendant was in unlawful and
wrongful possession of the land since the death of the grantee and she claimed the value of the produce.
It isto be noted that the plaintiff had never enjoyed the produce of the land or entered into occupation.
The Supreme Court considering the provisions of Section 68(1) had held that as the plaintiff did not
enter into possession within the period of six (6) months prescribed in Section 68 (1) of the Land
Development Ordinance, the successor had succeeded to the holding. In deciding the issue, Basnayake,
C. J. had stated thus:

- Section 68 (1) of the Land Devel opment Ordinance provides that a nominated life-holder failsto
succeed if he refuses to succeed or does not enter into possession of the holding within a period of six
months reckoned from the date of the death of the owner of the holding.-

As stated earlier, the original Section 68 had been replaced with a new section by Land Development
(Amendment) Act, No. 16 of 1969. In the new Section 68 instances where failure to succeed to the
holding are clearly stated. Accordingly, if the spouse of a permit-holder does not enter into possession of
the land or holding in question within a period of six months reckoned from the date of the death of the
permit-holder the said spouse would fail to succeed to the land, so held by the permit holder on the
permit

It is quite clear that since the death of the appellant-s husband in 1988 she had not entered into
possession of the paddy field. It had been harvested by the respondent from 1988 until 1992, the
appellant in fact had not even being living in the area. The evidence before the District Court clearly
reveals that the appellant had not entered into possession at all after 1988 and she had instituted action
before the District Court in February 2001.

In such circumstances, considering the provisions contained in Section 68 (1) of the Land Development
(Amendment) Act, since the appellant had
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failed to enter into possession of the land in question within a period of six months from the date of the
death of the appellant-s husband, the appellant is not entitled to claim succession to the land so held by
her deceased husband as a permit-holder.

For the reasons stated above, the question on which leave to appeal was granted is answered in the
negative.

This appeal is accordingly dismissed and the judgment of the Civil Appellate High Court dated 28. 07.
2010 is affirmed.

There will be no costs.
Sripavan, J.- | agree.
Imam, J. - | agree.
Appeal dismissed.

Judgment by: Shirani A. Bandaranayake, J.
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