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RANNAIDE
VS.

WIMALASOORIYA AND OTHERS (IN THE MATTER OF AN APPLICATION FOR
RELISTING OF THE APPEAL)

COURT OF APPEAL
CHANDRA EKANAYAKE, J
SRI SKANDARAJAH, J
W. L. R. DE SILVA, J
CA 1015/1993 (F) (DB)
DC KURUNEGALA 267/L

Rei Vindicatio action·Judgment delivered in the Court of Appeal·Substitution·With the death of a
party does the record become defective? · When the appellant
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is dead-ls the judgment delivered bad in law-Should the case be relisted? What is nullity? Inherent
powers of Court-Nunc protunc-Judgment absolute nullityCould be redelivered-Coram Non Judice

The judgment was pronounced by the Court of Appeal on 13. 01. 2004. Parties were represented by
Counsel-and it had not been brought to the notice of Court about the death of the original 1st
plaintiff-appellant The petitioner on 24. 03. 2004 sought to substitute him In the room of the deceased
1st plaintiff appellant and the judgment delivered be pro forma set aside and the same judgment be
re-delivered, as the bench was divided in their views a Divisional Bench was constituted and the matter
was argued before the Divisional Bench-as order for substitution was made-arguments were confined to
the application for relisting.

HELD:

(1) A decree of the Appellate Court passed in ignorance of the death of one of the parties during the
pending of the appeal is a nullity and has to be set aside.
(2) When considering the facts and circumstances of the case it becomes amply clear that this was an
instance where the judgment became void because it is against the law-when the Counsel had no status
to appear for a dead party obviously it is against the principles of law and further when no substitution
was effected that too becomes an instance clearly contrary to the provisions of Section 760- as such the
judgment is an absolute nullity. It is non curable.
(3) A Superior Court has inherent powers to make corrections that would be required to meet the ends
of justice. A Court Whose act has caused injury to a suitor has an inherent power to make restitution.
This power is exercizable by the Court of Appeal as well as by a Superior Court.

Per Chandra Ekanayake, J.

·On the question whether the judgment could be redelivered-I conclude that a judgment which is an
absolute nullity cannot be redelivered·.

APPLICATION to have the judgment of the Court of Appeal redelivered.

Cases referred to:

1. Achchar Singh and others vs. Smt Ananti 1971 AIR-Punjab and Haryana 477
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2. State of Panjab vs. Natha Ram AIR 1962 - SC 89
3. Swaran Puran Singh vs. Ramditta Baddhawa - 1969- AIR Punj and Hav. 216
4. Rehmat vs. Mehar Ali Shah - 1970- Punj and Hav
5. Ganesharatham vs. Vivienne Goonasekera - 1984 - 1 Sri LR 319
6. lttepana vs. Hemawathie- 1981 - 1 Sri LR 476
7. Seneviratne vs. Francis Abeykoon 1986 - 2 Sri LR 1
8. Sivapathalingam vs. Sivasubramaniam 1990 - 1 Sri LR 378

Sanath Jayatilleke for 1st substituted plaintiff-appellant-petitioner.

Manohara de Silva PC for defendant-respondent.

Cur. adv. vult.

October 26, 2007 CHANDRA EKANAYAKE, J

The 1st substituted plaintiff-appellant (hereinafter sometimes referred to as the substituted-plaintiff)
had instituted the action bearing No. 267/L in the District Court of Kurunegala seeking a declaration of
title to the land morefully described in the Schedule to the amended plaint dated 27. 01. 1984,
restoration of possession and damages as prayed for in the prayer therein while the action was pending
2nd defendant had been added and after an inter parte trial the reamed District Judge had pronounced
the judgment on 01. 09. 1993 the 1st substituted plaintiff having preferred this appeal from the said
judgment and same had been fixed for hearing on 13. 01. 2004. Same Counsel who represented both
parties at this inquiry had represented both parties on 13. 01. 2004 also (the date of hearing of the
appeal). This Court by its order dated 01. 03. 2004 had rejected the appeal on the ground that both the
notice of appeal and the petition of appeal were invalid.

The petitioner named in the petition dated 24. 03. 2004 (Jayakody Arachchilage Wijeratne), by the said
petition supported by his affidavit had sought to substitute him in the room of the deceased 1st
substituted plaintiff-appellant and that the judgment delivered be pro forma set aside and the same
judgment be re-delivered. When the said application was supported on 12. 07. 2004 this Court had
made order substituting Jayakody Arachchilage Wijeratne, in the room of the deceased 1st substituted
plaintiff appellant This application was objected to by the defendant-respondent (hereinafter sometimes
referred to as the defendant). After tendering
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written submissions case was fixed for judgment. Since the bench was divided in their views a Divisional
Bench was constituted and the matter was argued before the said Divisional Bench.

Before the Divisional Bench Counsel who represented both parties had agreed that since the order for
substitution was already made on 12. 04. 2004 arguments would be confined only to the application for
re-listing.

The basis of the present petitioner·s application appears to be that 1st substituted plaintiff-appellant
having died on 03. 02. 2003 as evidenced by the death certificate annexed to the petition marked (X1)
no substitution had been effected in the room of the above deceased appellant. With the death of the
said party the record had become defective and further all steps taken in this matter since the death of
the above appellant are defective and of no avail in law. In the aforesaid premises it was contended that
the petitioner who was an heir be substituted in the room of the deceased 1st substituted
plaintiff-appellant and the judgment delivered in this matter be pro forma set aside and re-delivered.

It is seen from the minute dated 09. 02. 2006 that Counsel who represented both parties had agreed to
confine arguments only with regard to the relisting application. However, it appears that (vide the
prayer to the petition dated 24. 03. 2004) no relief was sought with regard to re-listing. In addition to
the proposed substitution, what had been prayed was that judgment delivered in the case be pro forma
set aside and re-delivered. At the hearing before this Court, it has been strenuously urged on behalf of
the petitioner that once the appellant is dead all the steps taken including the judgment that was
delivered are bad in law, null and void and of no force or effect in law and therefore the matter be
restored to roll of cases for re-hearing. This is supported by the written submissions filed on behalf of
the petitioner dated 31. 03. 2006 as well.

In view of the above, what needs consideration now is whether all the steps taken after the death of the
appellant become null and void and of no force or effect in law. It is common ground that the original
appellant had died on 03rd February, 2003 which fact has been further supported by the death
certificate (X1) annexed to the petition. This case had been argued before a bench comprising of two
judges on 13. 01. 2004 and judgment had been pronounced by this Court on 01. 03. 2004. On the above
date of argument though both parties were duly represented by Counsel, it had
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not been brought to the notice of this Court about the death of original 1st plaintiff-appellant.
Therefore it becomes amply clear even long prior to the date of argument the original 1st
plaintiff-appellant had died.

It was the contention of the Counsel for the petitioner that as the substituted 1st plaintiff had died on
03. 02. 2003 all the steps taken thereafter in this appeal are bad in law and null and void since no Court
can make any order for and against a dead party as such party does not exist. At this juncture necessity
would arise to consider provisions of Section 760A of the Civil Procedure Code (as amended by Act, No.
79 of 1988). The above section thus reads as follows: -

·Where at any time after the lodging of an appeal in any civil action, proceeding or matter, the record
becomes defective by reason of the death or change of status of a party to the appeal. the Supreme
Court may in the manner provided in the rules made by the Supreme Court under Article 136 of the
Constitution determine, who in the opinion of the court, is the proper person to be substituted or
entered on the record in place of, or in addition to, the party who had died or undergone a change of
status, and the name of such person shall thereupon be deemed to be substituted or entered on record as
aforesaid·.

It is seen from the above section that at any time after the lodging of an appeal in any civil action,
proceeding or matter, the record becomes defective by reason of the death . . . , the Supreme Court may
in the manner provided in the rules made under Article 136 of the Constitution determine, who in the
opinion of the Court is the proper person to be substituted/entered on the record in the place of the
party who had died . . . and the name of such person shall thereupon be deemed to be substituted or
entered. In the present case already the heir of the deceased substituted 1st plaintiff (J. A. Wijeratne)
has been substituted in the room of the said deceased. Since the Counsel for the defendant respondent
(hereinafter sometimes referred to as the defendant) is not canvassing the said order what has to be
examined now is whether the judgment already pronounced is liable to be set aside.

When considering the above this Court has to be mindful of the provisions embodied in Section 760A to
wit- . . . /the name of such person shall thereupon be deemed to be substituted or entered on record·.
Further it appears to me that before one considers the deeming provisions what
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should be considered is what flows from, once the record becomes defective due to the death of a party
to the appeal in a civil action pending in appeal, like the present appeal. It would be of importance to
consider what has been stated by Sir John Woodroffe and Ameer Ali in their work on - ·Code of Civil
Procedure Act page 2262.

·A decree of the Appellate Court passed in ignorance of the death of one of the defendants during the
pendency of the first appeal is a nullity and has to be set aside.·

The decision in Achchar Singh and others - Appellants vs. Smt, Ananti,(1) being a case which is on all
fours with case at hand would lend assistance. In the above case a question had been raised that the
defendant No. 6 in that case had died during the pendency of the first appeal before the lower Appellate
Court. Since no application was filed to bring in the legal representative of the deceased the appeal in
the lower Appellate Court was abated in to and the judgment and decree of the said Court passed in
ignorance of the factum of death of defendant No. 6 is a nullity. In the course of the above judgment it
was observed by Tewatia, J. as follows:

·The factum of death and the date of death are not disputed before me by the learned counsel for the
respondent. The learned lower appellate Court also gave its finding regarding the effect of death on
appeal before the lower appellate Court and held that in its opinion the appeal as a whole had abated.
Learned counsel for the respondent has urged that in fact the appeal did not abate in toto and the
appeal abated before the lower appellate Court only partially. In view of their Lordships of the Supreme
Court in State of Punjab vs. Nathu Ram(2), and a Division Bench decision of this Court in Swaran
Singh Puran Singh vs. Ramditta Badhawa(3) and also relying upon my own decision (Rehmat vs.
Mehar Ali Shah)(4) decided on August 27, 1970, wherein on similar facts, I had held that the appeal
cannot proceed without bringing the legal representatives of the deceased on the record against the
surviving defendants or respondents. So, I do not find any merit in this contention of the learned
counsel. That being the position, the decree passed by the lower appellate Court under appeal is a
nullity and has to be set aside.·

In the present case too since it is undisputed before this Court that the factum of death, the date of
death of the 1st substituted-plaintiff-appellant and that the appeal was heard and judgment was
pronounced in ignorance
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of the death of the said party the appeal cannot proceed without bringing the legal representatives of
the deceased on the record, and the judgment pronounced by this Court on 01. 03. 2004 is a nullity as
the record was defective by reason of the death of the 1st substituted-plaintiff-appellant and the
Counsel who represented the said deceased party had no status to appear and/or represent the deceased
party in this Court after the death as no substitution had been effected.

When the term · nullity · is to be considered one has to be mindful of the fact that- ·nullity· can be
absolute or relative. According to Black·s Law Dictionary by Brayan Gamer (8th Edition): - · nullity · -
·is something that is legally void· · absolute nullity · - ·An act that is void because it is against public
policy, law, or order. The nullity is noncurable. It may be invoked by any party or by the court·

·relative nullity ·- ·A legal nullity that can be cured by confirmation because the object of the nullity is
valid. The nullity may be invoked only by those parties for whose interest it was established.·

When considering the facts and circumstances of the case at hand it becomes amply clear that this was
an instance where the judgment became void because it is against law. When the Counsel had no status
to appear for a dead party (deceased 1st substituted-plaintiff-appellant) at that time as no substitution
had been effected (as admitted by both parties), obviously it is against the principles of law pronounced
by the aforesaid decisions. Further when no substitution was effected that too becomes an instance
clearly contrary to the provisions of Section 760A of the Civil Procedure Code. As such the judgment is
an absolute nullity. Then it is noncurable. When it has been concluded that judgment pronounced by
this Court is an absolute ·nullity· what arises for consideration now is whether this Court can set aside
its own judgment. In this respect the principle, namely - ·a Superior Court has inherent powers to make
corrections that would be required to meet the ends of justice· was reiterated by His Lordship the Chief
Justice Samarakoon in the decision of Ganeshanatham vs. Vivienne Goonewardene(5) at 329 as follows:

·As a Superior Court of record there is no doubt that it has inherent powers to make corrections to
meet the ends of justice·.
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Validity of the judgment pronounced on 01. 03. 2004 too would be of importance. With regard to
validity of a judgment the observations of the Supreme Court in Ittapana vs. Hemawathie(6) would be
of importance here. Per Sharvananda, J. (as he then was) at 483:

· . . . Therefore, a Court is always clothed with jurisdiction to see whether it has jurisdiction to try the
cause submitted to it. Jurisdiction naturally divides itself into three heads. In order to the validity of a
judgment, the Court must have jurisdiction of the persons, of the subject matter and of the particular
question which it assumes to decide. It cannot act upon persons who are not legally before it, upon one
who is not a party to the suit . . . , upon a defendant who has never been notified of the proceedings. If
the Court has not jurisdiction, it is of no consequence that the proceedings had been formally
conducted, for they are coram non judice. A judgment entered by such Court is void and a mere nullity.
(Black on Judgments-Page 261).·

As in this case when the appellant was dead, there was no ·live appellant· before this Court. When
there is no live appellant before Court it has no jurisdiction to hear and determine the appeal. In other
words in order to make the judgment valid this Court did not have jurisdiction of the persons. If the
Court has no jurisdiction it is of no consequence that the proceedings had been formally conducted for
they are Coram Non-Judice. So judgment entered is void and is a nullity. In view of what has been
discussed above the argument of the respondent·s Counsel namely, that the principle - · Nunc pro tune ·
(now for then) applies to acts allowed to be done after the time when they should be done, with a
retro-active effect, cannot succeed. Further the decision of the Supreme Court in Seneviratne vs.
Francis Abeykoon(7) also would be of importance. In the above case per Thambiah, J at 5: -

·An extra-Ordinary situation had arisen and to deal with it there was no express provision in the Civil
Procedure Code. It is to meet such a case that Section 839 was enacted. It empowered a Court to make
such orders as may be necessary for the ends of justice or to prevent abuse of the process of Court·.
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It has been further held by the Supreme Court in Sivapathalingam vs. Sivasubramaniam(8) that:

·A Court whose act has caused injury to a suitor has an inherent power to make restitution. This power
is exercisable by a Court of original jurisdiction as well as by a Superior Court·.

In the light of what has been discussed as above I am inclined to take the view that this Court has
inherent powers to set aside its own judgment which is an absolute nullity. For the foregoing reasons
the judgment pronounced on 01. 03. 2004 by this Court is liable to be set aside and I would accordingly
set aside the same. As such what has to be considered now is whether the said judgment could be
re-delivered for the following reasons:

(1) When the judgment pronounced on 01. 03. 2004 is an absolute nullity (as already concluded)
(2) When the judgment pronounced on 01. 03. 2004 being a judgment of Ekanayake, J. (N. E.
Dissanayake, J. agreeing) could it be re-delivered now as Hon. Justice Dissanayake has been elevated to
the Supreme Court after delivery of the judgment on 01. 03. 2004.

Thus I conclude that a judgment which is an absolute nullity cannot be redelivered as sought by the
petitioner. As such no necessity arises to answer the 2nd question raised above and I am further
compelled to refuse the 2nd relief sought by the petitioner to wit-re-delivery of the said judgment In the
interests of justice this appeal should be re-listed for hearing and the Registrar of this Court is directed
to list this appeal for hearing in due course. In all circumstances of the case no order is made with
regard to costs of this application.

SRISKANDARAJAH, J. - I agree.

RANJIT SILVA, J. - I agree.

Appeal relisted.

Judgment by: Chandra Ekanayake, J.

To access the original judgement, visit: LankaLaw

https://lankalaw.net/sri-lanka-law-reports/

