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CAMIL
VS.

PODIMENIKE

COURT OF APPEAL
CHANDRA EKANAYAKE, J.
SRI SKANDARAJAH, J.
CA 1219/2001 [REV]
DC KULIYAPITIYA 11190/L/95

Revision·Declaration sought·Evidence led·Inspection by Court·Observation of Judge at an
inspection·Does it amount to evidence? · Issues to be answered on evidence led·Defendant not
permitted to lead evidence·Consent to an inspection by Court·Can the judgment entered after
inspection be challenged? · No leave to appeal·Does Revision lie? · Section 754 Civil Procedure
Code.

The plaintiff-respondent instituted action seeking a declaration that the defendant-petitioner is not
entitled to a road way over the plaintiff·s land. After settling issues and leading evidence of several
witnesses further trial and inspection by Court was agreed by the parties. After inspection by Court,
date was given for submissions of the defendant. The plaintiff objected to the application of the
defendant to call witnesses. This objection was upheld by Court. The defendant moved by way of
Revision.

The plaintiff-respondent contended that no revision lies as the defendant appellant has not resorted to
the procedure under Section 754, and that there was a delay and as the defendant has consented to an
inspection by Court, the defendant is precluded from challenging the judgment which has been entered
after the inspection.

HELD:

Per Chandra Ekanayake. J.

·It is seen that when trial was proceeding before calling the plaintiff it had been recorded that though
both parties consent to a scene inspection they had not been agreeable for pronouncement of the
judgment after inspection·.

(1) Observations of the judge at an inspection does not amount to evidence in the case. The
observations cannot be imported as evidence in the case and cannot be relied upon by the judge in a
case In which judgment has to be pronounced not on the inspection but on the evidence adduced at the
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trial.
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Issues have to be answered after analyzing the evidence adduced before Court at the trial. In the instant
case parties had not agreed to abide by a judgment given on inspection.

(2) The existence of exceptional circumstances is a pre-condition for the exercise of the powers of
revision. Practice had been that revising powers will be exercised if there is an alternative remedy
available but not availed of only if it is established that special circumstances exist.
(3) Revisionary power-object is the due administration of justice and correction of errors sometimes
committed by the Court itself in order to avoid miscarriage of justice.
(4) As a result of an erroneous order and the erroneous judgment-a miscarriage of justice has
occasioned-Revision would lie
(5) Question whether delay is fatal to an application in revision depends on the facts and circumstances
of the case.

Per Chandra Ekanayake, J.

·In my view in this case the grounds already enumerated as above suffice to constitute exceptional
circumstances that would demand the invocation of the revisionary jurisdiction·.

APPLICATION in Revision from an order of the District Court of Kuliyapitiya.

Cases referred to: -

(1) Thilagaratnam vs. Edirisinghe 1982 1 Sri LR 56
(2) Caderamanpulle vs. Ceylon Paper Sacka Ltd. 2001 3 Sri LR 112
(3) Dharmaratne and another vs. Palm Paradise Cabanas Ltd. and other - 2003 Sri LR 25
(4) Rustom vs. Hapangama & Co. 1978 80 1 Sri LR 360
(5) Manam Bee Bee vs. Seyed Mohamed 1965 68 NLR 36
(6) Soysa vs. Silva and others 2000 2 Sri LR 235
(7) Gnanapanditham & another vs. Balanayagam and another 1998 1 Sri LR 391

W. Dayaratne for defendant-petitioner.

S. A. D. S. Suraweera for plaintiff-respondent.
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November 16, 2007 Chandra Ekanayake, J.

The defendant-petitioner (hereinafter sometimes referred to as the defendant) by his petition dated 21.
7. 2001 has sought inter alia to revise the order dated 8. 6. 2000 and the judgment dated 30 November
2000 of the learned District Judge of Kuliyapitiya pronounced in District Court of Kuliyapitiya, Case
No. 11190/L/95, to restore the case back to the trial roll and permit the defendant to lead evidence on
his behalf.

The plaintiff-respondent (hereinafter sometimes referred to as the plaintiff) had instituted the above
styled action in the District Court Kuliyaptiya seeking a declaration that the defendant is not entitled
to a road way over the plaintiff·s land which is morefully described in the schedule to the plaint and a
permanent injunction restraining the defendants his agents, servants and all those holding under him
from using the road way over the plaintiff·s land. According to the plaint the position of the plaintiff
had been that she became the owner of the subject (morefully described in the schedule to the plaint)
under and by virtue of a deed bearing No. 22754 dated 2. 9. 93 attested by M. Victor (Notary Public)
and in the year 1994 a dispute was arisen between the plaintiff and the defendant for a road way over
the plaintiff·s land and that there had been no road way over the land, to be claimed by any person at
the time of the purchase of the land by her or even prior to the said transaction. After filing objections
by the defendant to the plaintiff·s application for an interim injunction, on a Commission issued by the
District Court at the instance of the defendant plan bearing No. 3289 dated 11. 01. 1996 (X 15) with
the report annexed had been submitted by N. B. Navaratne (LS). Thereafter the defendant has filed his
answer denying the averments contained in the plaint seeking inter alia a dismissal of the plaintiff·s
action and for declarations that the defendant is entitled to the road way depicted in the aforesaid plan
bearing No. 3289 as a servitude by way of having acquired prescriptive title and that the defendant is
entitled to the road way by way of necessity, a decree for the possession of the said road way and for
damages as averred in the prayer to the answer. The defendant had further averred in the answer that
the plaintiffs husband illegally and unlawfully obstructed the said road way on or about 24/5/1994 by
erecting a barbed wire fence and as such the defendant was unable to cultivate 5 seasons from May
1994 thereby causing loss and damage in a sum of Rs. 10, 000/-.
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On a Commission issued at the instance of the Plaintiff to M C. Bandara (L. S.) plan bearing No. 97/9
of 03. 04. 1997 was submitted and thereafter the case was fixed for trial. At the trial after settling the
issues by both parties evidence of several witnesses including the plaintiff had been recorded for the
plaintff ·s case as evidenced by the proceedings of 15/10/ 99, and further trial and inspection by the
learned Judge were fixed for 12. 11. 1999. In terms of the Journal Entries dated 12/11/1999, 6/12/199,
28/1/2000 and 3/2/2000 inspection had been postponed and fixed for 3/2/ 2000. Having conducted the
inspection by the learned Judge on 3/2/2000, a date had been given for submission of the defendant as
24/12/2000 (vide the Journal Entry No. 53 dated 3/2/2000). Case being called on several dates for the
purpose of consideration of calling evidence by the defendant, ultimately on 17/4/2000 the plaintiff had
objected to the application of the Defendant to call witnesses, since it was stated on 28/1/2000 that no
evidence would be adduced for the defendant·s case. With regard to the above application of the
defendant to call witnesses, after filing written submissions by both parties the learned Judge by the
order dated 8/612000 had refused the same. This is the order impugned by the present petition of the
defendant. Thereafter on application by both parties dates being given to tender their written
submissions and same being filed on 30. 11. 2000 the judgment had been pronounced by the learned
Judge in favour of the plaintiff. This judgment also has been impugned by the present application.

The plaintiff by her statement of objections dated 6/5/2000 filed in this Court had urged that this
application should be dismissed mainly on the following grounds: -

(a) the delay in filing the present application has not been explained.

(b) failure of the defendant to invoke jurisdiction of this Court by way of leave to appeal (under Section
754 of the Civil Procedure Code), and

(c) the defendant had consented to an inspection by the learned District Judge and thus the defendant
is precluded from challenging the judgment which has been entered after the said inspection.

In the aforesaid premises the plaintiff had prayed for a dismissal of the present application.
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Perusal of the impugned order dated 08. 06. 2000 reveals that since the defendant had waived the right
to call witnesses for his case, it had been concluded that the defendant cannot call any witnesses. It is
seen that when the trial was proceeding on 22. 01. 1999, before calling the plaintiff it has been recorded
that though both parties consent to a scene inspection had not been agreeable for pronouncement of the
judgement after inspection. Accordingly the plaintiff had been informed to adduce evidence for his case.
At the end of that day·s proceedings it has been recorded as follows: -

When further trial commenced on 15. 02. 1999 having called two witnesses further trial had been
postponed for 12. 03. 1999 and inspection also was fixed for 24. 02. 1999. However, further trial had not
commenced on the given date (12. 03. 99). Thereafter further trial having commenced on 15. 10. 1999
the plaintiffs case had been closed after calling another witness by the name, M. Victor. At the end of
that day·s proceedings also further trial and inspection had been fixed for 12. 11. 1999. On 12. 11. 1999
(vide J. E. 51) on an application made by defendant·s Counsel to lead evidence for the defence case
further date had been given for 06. 12. 1999 and inspection too had been fixed for the same date. As
seen by J. E. 52 on 06. 12. 1999 on application by the defendant further trial had been postponed for
28. 02. 2000. J. E. No. 53 of 28. 01. 2000 reveals that since defence was not going to call any witnesses
inspection had been fixed for 03. 02. 2000. On that day (03. 02. 2000) the inspection had been carried
out by the learned trial Judge and a date had been given for defendants· written submission as 24. 02.
2000.

Perusal of the order dated 08. 06. 2000 reveals that the basis of learned Trial Judge·s conclusion to
disallow the application made by the defendant·s counsel to call witnesses on behalf of the defendant·s
case had been that since the defendant·s counsel on 21. 03. 2000 moved Court to call witnesses after
stating that no witnesses will be called, the right to call witnesses had been waived off by the defendant
and the defence had now no right to ask for the same relief which had been waived earlier. As evidenced
by the proceedings of 22. 01. 1999 it had been recorded that both parties agree for a scene inspection
but they were not agreeable to abide by a judgment given on inspection. This makes it amply clear that
parties had never agreed to abide by a judgment given on an inspection. However the learned
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Trial Judge having allowed to record further evidence on behalf of the plaintiffs case had fixed
inspection for 12. 11. 1999. That had been after the case for the plaintiff was closed on 15. 10. 1999.

Perusal of the impugned judgment reveals that learned Trial Judge had relied on the obeservations
made by her at the scene inspection and had based the findings on those observations. Observations of
the Judge at an inspection does not amount to evidence in the case. It is well established that
observation of the Judge at the scene inspection cannot be imported as evidence in the case and cannot
be relied upon by the Judge in a case in which judgment has to be pronounced not on the inspection
but on the evidence adduced at the trial as in this case. Issues have to be answered after analyzing the
evidence adduced before Court at the trial. Since the parties had not agreed to abide by a judgment
given on inspection (vide proceedings of 22. 01. 1999) learned Trial Judge had allowed the plaintiff to
continue with his case until it was closed on 15. 10. 1999. According to proceedings of 28. 01. 1999
parties had not even signed the case record, though it had been recorded to the following effect;

Learned Trial Judge cannot rely on the observations made by her at the scene inspection when arriving
upon the findings. In this case the learned trial Judge had erred by doing so. As such I am inclined to
take the view that for the above reasons the impugned judgment cannot be allowed to stand and it is
liable to be set aside.

Further by the order dated 08. 06. 2000 the learned Trial Judge had disallowed the request made by the
defence counsel to call witnesses for the defence case on the sole ground that the defendant had waived
the right to call witnesses by stating that

on 28. 01. 2000 which had been a date for further trial despite the statement of the defence counsel to
the above effect inspection was fixed for 03. 02. 2000. As per Journal Entry 56 dated 17. 04. 2000 when
the case was called on that day to consider whether defence was going to call witnesses plaintiff had
objected on the ground that it was already recorded on 28. 01. 2000 that no witnesses will be called by
the defence. However this appears to be prior to closing the defence case and fixing the case for
judgment. In
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the light of the above I am inclined to take the view that the refusal of the application made by the
defence counsel to call witnesses by the order dated 08. 06. 2000 is an order by which prejudice has been
caused to the defendant Thus on this ground alone the aforesaid order dated 08. 06. 2000 is also liable
to be set aside.

Since the defendant has invoked revisionary jurisdiction of this Court by the present application this
Court has to examine whether the defendant has established the existence of exceptional circumstances
that would warrant the invocation of revisionary jurisdiction. In this respect the pronouncement made
in Thilagaratnam vs. Edirisinghe(1) would be of importance. In the said case the same question viz-
·the Appellate Court·s power to act in revision·, was considered and it was held to the following effect:

·Though the Appellate Court·s powers to act in revision were wide and be exercised whether an appeal
has been taken against the order of the original Court or not such powers would be exercised only in
exceptional circumstances.·

The trend of authority amply indicates that when revisionary powers of the Court of Appeal are
invoked, the same will be exercised only if exceptional circumstances are urged which necessitate the
indulgence of the Court to exercise its revisionary powers. This principle was reaffirmed by the decision
in Caderamanpulle vs. Ceylon Paper Sacks Ltd.(2) In the above case this Court held as follows: -

·The existence of exceptional circumstances is a pre condition for the exercise of the powers of
revision.·

Per Nanayakkara, J. at 116

· . . . when the decided cases cited before us are carefully examined, it becomes evident in almost all the
cases cited, that powers of revision had been exercised only in a limited category of situations. The
existence of exceptional circumstances is a pre condition for the exercise of the powers of revision and
absence of exceptional circumstances in any given situation results in refusal of remedies.
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In this regard further assistance could be derived from the decision of this Court in Dharmaratne and
Another vs. Palm Paradise Cabanas Ltd. and others.(3) In the above case per Amaratunga, J. at 30;

·Thus the existance of exceptional circumstances is the process by which the Court selects the cases in
respect of which this extra-ordinary method of rectification should be adopted.·

All the above authorities would demonstrate that the existence of exceptional circumstances is the
pre-requisite for invocation of revisionary jurisdiction of this Court. Further the practice had been that
revisionary powers will be exercised if there is an alternative remedy available but not availed of, only if
it is established that special circumstances exist Amongst other grounds the plaintiff by objections filed
in this Court had urged that failure of the defendant to invoke the jurisdiction of this Court by way of
leave to appeal-under section 754 Civil Procedure Code would disentitle the defendant in succeeding the
relief sought. In this regard the decision in the case of Rustom vs. Hapangama & Co.(4) would lend
assistance. In the above case per Ismail J. at 360:

·The trend of authority clearly indicated that where the revisionary powers of the Court of Appeal are
invoked the practice has been that these powers will be exercised if there is an alternative remedy
available only if the existence of special circumstances are urged necessitating the indulgence of this
Court to exercise these powers in revision.·

What comes up for consideration next is, when some injustice and/or prejudice has been occasioned due
to an error in the judgement/order, whether such a situation would attract the invocation of revisionary
jufisdiction of this Court In this regard the view expressed by Sansoni C. J. in Mariam Beebee vs. Seyed
Mohamed(5) would be great importance. Per Sansoni C. J. at 38;

·The power of revision is an extraordinary power which is quite independent of and distinct from the
appellate jurisdiction of this Court. Its object is the due administration of justice and the correction of
errors, sometimes committed by this Court itself, in order to avoid miscarriage of justice. it is exercised
in some cases by a judge of his own motion, when an aggrieved person who may not be a party to the
action brings to his notice the fact that, unless the power is exercised, in justice will result. The
Partition Act has not, I conceive, made any change in this respect, and the power can still be exercised
in respect of any order or decree of a lower Court.·
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Further it would be useful to consider the decision of this Court in Soysa vs. Silva and others(6)
whereby it was held amongst other things that:

·The power given to superior Court by way of revision is wide enough to give it the right to revise any
order made by an original Court. Its object is the due administration of justice and the correction of
errors sometimes committed by the Court itself in order to avoid miscarriage of justice.·

In the case at hand too as a result of the erroneous order dated 08. 06. 2000 and the erroneous
judgement, a miscarriage of justice has been occasioned. For the above reasons specially in view of the
fact that it has been already concluded that the impugned order and the judgment are erroneous
though the defendant has failed to avail himself of the alternative remedy he has been successful in
establishing exceptional circumstances to invoke the remedy by way of revision. Therefore I am
convinced that to avoid the injustice that will result, the above order dated 08. 06. 2000 and the
impugned judgement should be set aside.

It was contended before this Court by the counsel for the plaintiff that the defendant·s delay in filing
the present revision application has not been explained and thus the application is liable to be
dismissed. However by paragraph 26 of the present petition the defendant had explained the delay in
filing this aplication. In this regard it would be of importance to consider the pronouncement made by
the Supreme Court in Gnanapandithan & another vs. Balanayagam & another(7) In that case His
Lordship the Chief Justice G. P. S. de Silva has stated that-

·the question whether delay is fatal to an application in revision depends on the facts and circumstances
of the case. Having regard to very special and exceptional circumstances of the case the appellants were
entitled to the exercise of the revisionary powers of the Court of Appeal.·

According to the above principle of law offered in the said case whether the delay is fatal to a revision
application depends on facts and circumstances of the case. In my view in this case the grounds already
enumerated as above suffice to constitute exceptional circumstances that would demand the invocation
of the revisionary jurisdiction.
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For the reaons stated as above I am inclined to take the view that this is a fit instance to invoke
revisionary jurisdiction of this Court to set aside the order dated 08. 06. 2000 and the impugned
judgement dated 30. 11. 2000. I would accordingly set aside the order dated 08. 06. 2000, the impugned
judgement and the relief prayed by sub paragraph (C) of the prayer to the petition is also hereby
granted. However in all circumstances of the case no order is made with regard to costs of this
application.

Sriskandarajah, J. - I agree.

Application allowed.

Judgment by: Chandra Ekanayake, J.
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