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GUNARATNE AND OTHERS
VS.
INSPECTOR GENERAL OF POLICE AND OTHERS

COURT OF APPEAL
SRISKANDARAJAH, J.
CA 1468/2006
FEBRUARY 19, 2009
APRIL 23, 2009

JUNE 10, 2009

Wkit of Mandamus-Constitution Articles 55 [A]. 61A, 126, 140, 155 C - 17th Amendent-Promotion
of Police Officers-Appeals to Administrative Appeal Tribunal Jurisdiction of courts?

Ouster -National Police Commission-powers? Interpretation Ordinance-Section 22- Officer not
having legal authority to make an order -legality-constitutional ouster-a bar?

The Public Service Commission had decided that the petitioners are not eligibe for promotion in
consideration of the results of the competitive examination and the interview. The petitioners sought to
challenge the order and further sought an order directing the National Police Commission to promote
and appoint the petitionersto the rank of Assistant Superintendent of Police.

On a preliminary objection raised-That the relief cannot be granted in view of Article 155 C.
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Held:

(1) Ouster clauses contained in the Constitution would bar jurisdiction that has been granted within
the Constitution and therefore such ouster clause would be a bar to entertain awrit application by the
Court of Appeal.

Per Sriskandaraja, J.

-A decision or an order made by a commissioner, committee or an officer which has no legal authority
would be distinguished from a decision or an order made by a commission, commitee or an officer which
has legal authority to do so, but has made a decision irrationally or without following proper procedure
laid down by statute or common law or if it is a punishment and if it is not proportionate to the offence
committed-.

(2) National Police Commisson has legal authority to take the decision. Article 155 [C] as amended by
the 17th Amendment oust the jurisdiction of the Court of Appeal to hear an determine the application.

Application for a Writ of Mandamus.

(1) Ratnasiri Vs. Ellawala and otheR004 2 Sri LR 180 at 190

(2) Migulkennevs. A. G- 1996 1 Sri LR 408

(3) Katugampola vs. Commissioner General of Excise and oB883 3 Sri LR 207
(4) Abeywickrema vs. Pathirand 986 1 Sri LR 120

(5) Gunaratne vs. Chandrananda de SE98 3 Sri LR 265

(6) Kotakadeniya vs. Kodituwakku and othe2906 2 Sri LR 175

D. P. Kumarasinghe PC with M. A. Kumarasinghe and Chandana Premafibregketitioner.
Milinda GunatilakeSC for 1st - 11th respondents
Ms. N. C. Diador 12th respondent.
Cur. adv. vult.
September 23, 2008riskandar ajah, J.

The learned Senior State Counsel who is appearing for the 1st to 11th Respondents raised the following
preliminary objection.
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Relief sught in this application cannot be granted by this Court in view of Article 155C of the
Constitution, which vests sole jurisdiction in respect of the matters relating to the promotion of the
police officers with the Supreme Court in terms of Article 126(1) of the Constitution.

The learned Counsel for the 12th Respondent raised the following preliminary objection:

Article 155L of the 17th Amendment to the Constitution states that a police officer aggrieved by any
order in relation to promotion, transfer or any order in disciplinary matter or dismissal made by the
Police Commission in respect of himself may appeal there from to the Administrative Appeals Tribunal.

This order isin relation to the above preliminary objections.

The Petitioners forwarded applications to the limited competitive examination to the promotion of the
post of Assistant Superintendent of Police. The said applications were called by the Inspector General
of Police; the 1st Respondent by this circular dated 03. 09. 1998 as directed by the Public Service
Commission. On the results of the examination 72 officers out of 330 were called for interview. The
Petitioners are among the said 72 officers for the interview and they presented themselves before the
interview board. The Secretary to the Public Service Commission by hisletter dated 25. 06. 1999 had
informed the Secretary to the Ministry of Defence the 2nd Respondent that the Public Service
Commission had ordered the appointments of 14 officers whose names are given therein to the rank of
Assistant Superintendent of Police. The Petitioners names are not included in the said list, by thisitis
evident that Publice Service Commission has decided that the Petitioners are not eligible for promotion
in consideration of the results of the Competitive examination and the interview held.

The Petitioners in this application are seeking a mandamus directing the 3rd to the 9th Respondents
the Chairman and Members of the National Police Commission to promote and appoint the Petitioners
to the rank of Assistant Superintendent of Police with effect from 01. 07. 1999 based on the said
examination and interview.

Article 155 (C) introduced by the 17th Amendment to the Constitution provides:
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-Subject to the jurisdiction conferred on the Supreme Court under paragraph (1) of Article 126, no
court or tribunal shall have the power or jurisdiction to inquire into, or pronounce upon or in any
manner call in question any order or decision made by the Commission, in pursuance of any power or
duty, conferred or imposed on such Commission or committee under this chapter or under any other
law.-

Commission in Article 155 (C) refersto National Police Commission. Provisionsin Article 61 A of the
Constitution with regard to decisions of the Public Service Commission are identical to Article 155 (C).
In Ratnasiri V Ellawala and Other st)190 the Court held:

‘In view of the elaborate scheme put in place by the Seventeenth Amendment to the Constitution to
resolve all matters relating to the public service, this court would be extremely reluctant to exercise any
supervisory jurisdiction in the sphere of the public service. | have no difficulty in agreeing with the
submission made by the learned State Counsel that this court has to apply the preclusive clause
contained in Article 61A of the Constitution in such a manner to ensure that the elaborate scheme
formulated by the Seventeenth Amendment is given effect to the fullest extent.-

Marsoof J (P/CA as he then was) further held in the above case:

-1 aminclined to the view that since this court exercises a supervisory jurisdiction in terms of Article
140 of the Constitution which commence with the words -Subject to the provisions of the Consitution:,
the constitutional ouster contained in Article 61A excludesjudicial review even in the situations
contemplated by the proviso to section 22 of the Interpretation Ordinanibésak Fenando J observed

in Migultenne v Attorney Genera(a) 491 in connection with sections 106 and 107 of the Republican
Constitution of 1972.-

In relation to the above constitutional provisidimkakawar dena J observed in Katugampola v.
Commissioner General of Excise & other$(&) the ouster clauses contained in the Constitution

would bar jurisdiction that has been granted within the Constitution and therefore such ouster clause
adverted to above would be a bar to entertain awrit application by the Court of Appeal.
Tilakawardena J. further held:
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-Therefore whether to consider the application of Article 55(5) of Article 61A nevertheless the decisions
by the PSC have been precluded and the jurisdiction was vested even prior to the amendment of the
Constitution in the Supreme Court which has jurisdiction to inquire into the validity of the decision of
the PSC in terms of Article 126 of the Constitution, that isin the exercise of the fundamental rights
jurisdiction.-

The Petitioner contended that the courts have held that the ouster clauses do not protect
decision/orders made by an officer who does not have legal authority to do so. Petitioner relied on the
observation of Marsoof P. C. J. in the caseRédtnasiri v Ellawala (supra) where he cited

Abeywickrama v Pathirana(4)Gunaratne v Chandrananda de S bra(B)otakadeniya v

Kodithuwakku & others(@ind stated that our courts have held that Article 55(5) would be of no effect
if the order is made by an officer who does not have legal authority to do so. In such a case our courts
have held that the decision of the relevant authority is null and void and the preclusive clause in the
Constitution is no bar to review.

A decision or an order made by a commission, committee or an officer which has no legal authority
(without Jurisdiction or excess of Jurisdiction) to do so should be distinguished from a decision or an
order made by commission, committee or an officer which haslegal authority to do so but has made a
decision irrationally (Irrationality) or without following proper procedure laid down by statute law or
common law (Procedural impropriety) or if it isa punishment and if it is not proportionate to the
offence committed (Proportionality).

The Secretary to the Public Service Commission by his letter dated 25. 06. 1999 had informed the
Secretary to the Ministry of Defence the 2nd Respondent that the Publice Service Commission had
ordered the appointments of 14 officers whose names are given therein to the rank of Assistant
Superintendent of Police. The Petitioners names are not included in the said list. It is seen by this that
the Public Service Commission has decided that the Petitioners are not eligible for promotionin
consideration of the results of the competitive examinaion and the interview held. The National Police
Commission has legal authority to take this decision. Therefore this court holds that Article 155(C) of
the Constitution as amended by the 17th amendment to the Constitution oust the jurisdiction of this
court to hear and determine this application. This Court upholds the preliminary objection of the
Respondents and dismisses this application without costs.

Application dismissed.
Judgment by: S. Sriskandarajah, J.
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