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Penal Code-Section 310, Section 313, Section 316 - Voluntarily causing grievous
hurt-Ingredients-two distinct elements-Factum and animus-Absence of direct evidence of
intent-Presumption? - Extent.

The accused-appellant was indicted under Section 316 of the Penal Code for voluntarily causing
grievous hurt, to one R. After trial he was found guilty and sentenced. On appeal,

Held:

(2) Section 311 Penal Code-sets out the kinds of hurt which fell within the definition of grievous
hurt-the requirements for the completion of the offence arein Section 313 - Penal Code. In terms of
Section 313 - whoever voluntarily causes hurt, if the hurt which he intends to cause or knows himself to
be likely to cause is grievous hurt, and if the hurt which he causesis grievous hurt is said voluntarily to
cause grievous hurt.

(2) Offence of voluntarily causing grievous hurt consists of two distinct elements-factum and animus.
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The prosecution must prove that the appellant did cause hurt, which hurt fell within the meaning of
one of the limbs of Section 311 and then he possessed the requisite intention at the time of the
commission of offence to cause such an injury to the victim.

(3) Thelaw, in the absence of direct evidence of intent, will presume an intent from the act itself-but
the presumption would be that the accused intended only which was the reasonable and natural
consequences of his act.

(4) To be guilty of voluntarily causing grievous hurt, the offender must be proved not only to have
caused that grievous hurt-but to have known he was likely to cause.

Per Upaly Abeyrathne, J.

-The prosecution had failed to prove that the appellant had intent or knowledge which the law required
to succeed in a charge of voluntarily causing grievous hurt: Court has failed to address its mind to the
requirements in Section 313.-

APPEAL from the judgment of the High Court, Colombo.
Casesreferred to: -

(2) Q vs. Tilakaratne Undiriralage Menikral#87 - 8 SCC 115
(2) Qvs. Alles 1898 - 3NLR 109
(3) K vs. Salamon 38 NLR 1134

Kalinga Indatissa with SajiAimarawickrema for accused-appellant.
Dappula de Livera DSear respondent.

cur. adv. vult.

UPALY ABEYRATHNE, J.

The Accused Appellant (hereinafter referred to as the Appellant) was indicted before the High Court
Judge of Colombo for an offence punishable under Section 316 of the Penal Code for voluntarily causing
grievous hurt on Kumbure Dasanayake Ranatunge on or about 27. 05. 1998. After trial the
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Appellant was found guilty for the said offence and sentenced for a period of 5 years and to afine of Rs.
2000 carrying a default term of 06 months rigorous imprisonment by the learned High Court Judge by
her judgment and order dated 08. 10. 2004. Being aggrieved by the said conviction and sentence the
Appellant preferred the instant Appeal to this court on the following grounds of Appeal.

a. Having regard to the evidence led at the trial the judgment and the conviction cannot be supported.

b. The learned High Court Judge completely confused and misled herself with regard to requirements
that the prosecution is obliged to establish a count under Section 316.

c. The judgment of the learned trial judge is completely erroneous in that the learned trial judge has
misdirected herself between intention and motive.

d. In any event without prejudice to the above grounds the sentence imposed on the accused is
excessive.

In considering the said grounds of appeal it isimportant to note that the evidence led at the trial

reveal s that the witness Dayananda Perera who was a police officer attached to Grandpass police
station at the time the incident was taking place was on official visit to Victoria police post at
Peliyagocla. He said as the vehicles towards Victoria Bridge were not moving due to traffic congestion
he happened to proceed towards Victoria Bridge at Peliyagocla overtaking the vehicles halted in the
lane of traffic. Then he saw a person wearing atrouser standing near the driver-s seat of avehicle which
was halted in front of the said lane of traffic about 10 meters away from the entrance to the bridge,
punched on the face of a person and the person who received the blow fell backwards down. A few
hours later the victim succumbed to the injuries caused to occipital and brain. According to the medical
officer who conducted the post mortem on the deceased there was an injury on the victim-s chin
consistent with ablow of afist.

The learned Deputy Solicitor General vehemently contended that the injuries caused to occipital and
brain of the deceased was a direct result of the blow on the chin of the deceased admittedly given by
the Appellant.
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In terms of Section 310 of the Penal Code -whoever causes bodily pain, disease or infirmity to any
person is said to cause hurt-. The Section 311 of the Penal Code sets out the kinds of hurt which fell
within the definition of grievous hurt. The requirements for the completion of the offence of grievous
hurt are described in Section 313 of the Code. In terms of Section 313 whoever voluntarily causes hurt,
if the hurt which he intends to cause or knows himself to be likely to cause is grievous hurt, and if the
hurt which he causesis grievous hurt, is said -voluntarily to cause grievous hurt--

It appears from the said section that the offence of voluntarily causing grievous hurt consists of two
distinct elements namely the factum and the animus. Accordingly in the first place the prosecution
must prove that the Appellant did cause hurt to the victim which hurt fell within the meaning of one of
the limbs set out in Section 311 of the Penal Code and then he possessed the requisite intention at the
time of the commission of offence to cause such an injury to the victim.

An examination of the unchallenged evidence of the case demonstrates that the deceased came up to
the driver-s seat of the Appellant-s vehicle and had exchange of words then the Appellant got down
from his vehicle and punched on the face of the deceased. The victim fell backwards from the blow. He
received an injury on the chin consistent with a blow of afist which isnot a grievous hurt. It was
common ground that the fracture of the skull of the deceased was caused as aresult of afall occasioned
by the appellant hitting on the chin of the deceased.

In the light of the aforesaid circumstancesit is required to prove that the fracture of the skull was a
direct result of the blow of which the Appellant intended. The deceased was standing near the
Appellant-s vehicle when he received the blow on his chin. Then the question arises asto whether a
reasonable person can expect a man to fall backwards knocking his head against a blunt object on earth
as aresult of ablow given on his chin? There is no doubt that where intent is sought to be predicted on
foresight of consequences only natural and probable consequences must be considered capable of
anticipation. The mere fact that a particular consequence arose is not a sufficient basis for holding that
the attendend consequences was intended by the doer of the act.
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In the case of th&Queen vs. Tikirala Undiaralage Menikral&ajnside CJ said -The law, in the

absence of direct evidence of intent, will presume an intent from the act itself, but the presumption
would be that the accused intended only that which was the reasonable and natural consequences of his
act . . . it cannot be said that a thrust with a stick upon the trunk of the body would in ordinary cases
reasonably or naturally endanger life. It might endanger life, but the possibility of it doing so would
certainly be too remote to make it an ingredient in considering the intent with which the thrusts were
given.-

In the case of theQueen vs. Allis(2). awrie Jsaid | cannot hold this to be grievous hurt. To be guilty
of voluntarily causing grievous hurt, the offender must be proved not only to have caused that grievous
hurt but to have known he was likely to cause it.-

In the case ofKing vs. Salamon(3jhe evidence for the Crown was that four men invaded the premises

of the deceased apparently in pursuit of the mistress of the first prisoner who was also the daughter of
the deceased. Some atercation broke out and the four prisoners pushed the deceased against awall and
struck him with their closed fists, chiefly on the abdomen. The deceased who was about 55 years of age,
was found, on the autopsy, to have sustained two ruptures of the spleen and two ruptures of the liver.
The Medical Officer who conducted the post-mortem said that death was due to hemorrhage and shock
resulting from the ruptures of those two organs.

In this case Abrahams C. J. held that -knowledge of the probable consequences of an act may be
presumed from the nature of the act itself and the nature of the act should obviously form the basis of
an inquiry into whether or not the doer of that act must held to have had knowledge of its probable
consequences, but that form of a posteriori reasoning is very different from imputing knowledge of the
consequences of an act merely because those consequences happened..

In considering the totality of evidence led in this case, in the light of the said judicial decisions, | am
unable to hold that the Appellant had premeditated or he had any intent or knowledge to voluntarily
cause grievous hurt to the deceased giving a blow on the face of the deceased. The prosecution had
therefore failed to prove that the Appellant had intent or knowledge which the law required to succeed
in acharge of voluntarily
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causing grievous hurt. The learned High Court Judge has failed address her mind to the requirement
enunciated in Section 313 of the Penal Code.

Hence | set aside the conviction and the sentence imposed upon the Appellant under Section 316 of the
Penal Code. As the said unchallenged evidence support a conviction under Section 314, | find the
Appellant guilty under Section 314 of the Penal Code and sentence him to 01 year, ssimple
imprisonment suspended for 10 years from the date of this judgment with afine of Rs. 1, 000 carrying a
default term of 03 months simple imprisonment.

Subject to above variations the appeal of the Appellant is dismissed.
Sisirade Abrew, J. - agree
Appeal dismissed-subject to variations.

Judgment by: A.H.M. Upaly Abeyrathne, J.
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