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the accused's act cannot be interpreted in his favour in a situation of this 
sort when there was a motive for killing. Therefore we find the decision of 
the learned High Court Judge to convict both accused on charges of murder 
to be just and flawless. 

The 1 st and the 2nd accused were brothers. The learned President's 
Counsel did not seriously contest the conviction and the sentence imposed 
on the 2nd accused, but simply mentioned about sudden provocation without 
much conviction. If it was sudden provocation what I have to say is the 
same, I have stated with regard to insanity, referring to Section 105 of the 
Evidence Ordinance. We find no reason to interfere with the judgment of 
the learned High Court Judge. We affirm the conviction and the sentence 
imposed on both accused and dismiss the appeal. 

SISIRA DE ABREW, J. -1 agree 

Appeals dismissed 
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Civil Procedure Code - Section 18 - Addition of a party who was previously 
discharged - Bona fide - Legality? Discretion of Court - Prejudice caused? -
Prescriptive rights? - Prescription Ordinance No. 22 of 1871. 

The plaintiff instituted action seeking a decree in a sum of Rs. 500,00/- against 
the 1 - 3 defendants on their joint and several liability together with interest - on 
account of damages suffered by the plaintiff as a result of the death of her 
husband caused in a motor accident. The 3rd defendant though wrongly named 
filed answer denying liability. Initially the 3rd defendant was discharged on the 
basis that the 2nd defendant was the registered owner. Subsequently the 
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plaintiff alleging that he was under the impression that the 2nd defendant was 
the registered owner, and having later come to know that the 3rd defendant is 
in fact the owner, sought to add him as a party. The District Court allowed the 
application - on leave being granted. 

Held: 

(1) A plain reading of Section 18(1) would reveal nothing but that Court may 
on or before the hearing on such terms as the Court thinks just, order 
that name of any person who ought to have been joined whether as 
plaintiff, defendant or whose presence before the court may be necessary 
to adjudicate upon and settle all the questions involved in the action be 
added. 

Per Chandra Ekanayake, J. 

"In the instant case when the case was taken up for trial on 25.1.2000 on the 
belief that the 2nd defendant is the registered owner at the time of the action 
and having acted on that belief plaintiff agreed, to discharge the defendant 
from the case, thereafter when further trial was fixed then only she having 
understood correctly that the 3rd defendant was the registered owner at the 
time of the accident an application was made under Section 18 (1) to add the 
3rd defendant the registered owner as a defendant. The application to discharge 
the 3rd defendant appears to be bona fide and there is nothing to prevent the 
present petitioner being added as a party under Section 18". 

(2) A party so added under Section 18 has the right to plead prescription and 
he is in no way precluded from setting up such a plea as his answer. No 
question of limitation can arise with respect to the Courts power to make 
an order adding a party default to suit. 

(3) When an application is made under Section 18 (1) to add a party what 
the Court ought to see is whether there is anything which cannot be 
determined owing to his absence or whether he will be prejudiced by his 
not being added. If the present petitioner is not added as a party the 
liability cannot be properly determined owing to its absence. 

APPLICATION for leave to appeal from an order of the District Court of Ratnapura 
with leave being granted. 

Cases referred to: 

(1) Corea v. Pieris -13 NLR 212 
(2) Fernando v. Fernando 26 NLR 292 
(3) Oriental Bank Corporation v. J.A. Charriol and others 1886 1LR 12 Cal 
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(4) The Chartered Bank v. De Silva 67 NLR 135 

Hemasiri Withanachchi for petitioner. 
Rohan Sahabandu for plaintiff - respondent. 

Cur. adv. vult 

July 12,2007 
CHANDRA EKANAYAKE, J 

The Petitioner (K.M. Siyaneris and Co. Ltd) by its Petition dated 23.03.2003 
has sought inter alia, leave to appeal from the order dated 06.03.2003 of 
the District Judge of Ratnapura pronounced in D.C. Ratnapura case No. 
14845/M, to set aside the same and to dismiss the application of the 
Plaintiff - Respondent (hereinafter sometimes referred to as the Plaintiff) to 
add the Petitioner as a party. 

The plaintiff had instituted the above styled action in the District Court of 
Ratnapura seeking inter alia, a decree in a sum of Rs. 500,000/- against 1 
to 3 defendants on their joint and several liability together with interest 
prayed for in sub-paragraph (ii) of the prayer to the amended plaint (XI), on 
account of damages suffered by the plaintiff as a result of the death of her 
husband caused in a motor accident. By the amended plaint the plaintiff 
had pleaded inter alia at all times material to the action, the driver of the 
motor bus bearing No. 60 - 9882 was the 1st defendant while the 2nd 
defendant was the employer and the registered owner was the 3rd defendant 
(The 3rd defendant was K.M. Siyaneris, K.M. Siyaneris & Company). 
Further it was averred that as the plaintiffs husband (Borellage Sirisena) 
had got on the foot board of the said bus at a bus halt, after bus was 
started due to reckless and negligent driving of the said 1 st defendant. 
Plaintiffs husband having got thrown of the bus and was run over by the 
same bus. 

The 1 st and 2nd defendants by their answer (X2) whilst only admitting 
that the 2nd defendant was the owner of the said vehicle denied their 
liability. The Petitioner Company though not properly cited as a party filed 
answer denying the accrual of any cause of action and took up a position 
that the said accident occurred due to the negligence of the deceased 
having attempted to get into a moving vehicle. By the amended plaint the 
plaintiff had pleaded inter alia, that the driver of the motor bus bearing 
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No. 60 - 9882 was the 1 st defendant, while the 2nd defendant was the 
employer and the owner at all times material to the action. As evidenced 
by the proceedings of 05.01.2000 (X4), when the case proceeded to trial 
on that day the petitioner had been discharged from the proceedings. 

Thereafter by petition dated 22.10.2001 (X5) (supported by affidavit) the 
plaintiff had moved the District Court to add the 3rd defendant who was 
discharged from the proceedings alleging inter alia, 

(a) that she had agreed to discharge the 3rd defendant - respondent 
from the proceedings as she was under the impression that 2nd 
defendant was the registered owner of the said vehicle and 

(b) that since the registered owner of the vehicle was the 3rd defendant 
it had become necessary to add the 3rd defendant as a party to the 
action and in the event of not adding so irremediable and irreparable 
loss and damages would be caused to the plaintiff. 

The petitioner having objected to the aforesaid application by statement of 
objections (X6), after an inquiry the learned trial Judge had by order dated 
06.03.2003 (Y) had allowed the plaintiffs application. This is the order this 
leave to appeal application has been preferred from. 

This Court by its order dated 17.05.2004 had granted leave to appeal on 
the question - "whether the learned District Judge's order allowing previously 
discharged 3rd defendant to be brought in under Section 18 of the Civil 
Procedure Code was correct in law.' 

By the impugned order the learned Judge had allowed the application of 
the plaintiff to add the petitioner (K.M. Siyaneris & Company) as a defendant 
in the case. Sole basis of the finding to the above effect had been that 
necessity has arisen to add the said company as a party to consider the 
facts in the case completely and effectually. In the course of the impugned 
order it has been stated as follows.: 

"€>8n.8zsi Hig@S zsdt-^ij es®gK-eS esao efSesDZSwsJSzs ©aocszrf esczsw ShQ® es^aoo 

ejzrfezn SoJSzsdi rsiQQQ dzseg £8G)Q efOcas S)BO ©028 caQ" 

Since the application (X5) which gave rise to making of the above impugned 
order was one made under section 18 of the Civil Procedure Code necessity 
2 - C M 018075 
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has arisen to consider the provisions of the same. Thus the above section 
is reproduced below: 

"18 (1) The Court may on or before the hearing, upon the application of 
either party, and on such terms as the Court thinks just, order that the 
name of any party, whether as plaintiff or as defendant improperly joined, 
be struck out, and the Court may at any time, either upon or without such 
application, and on such terms as the Court thinks just, order that any 
plaintiff be made a defendant, or that any defendant be made a plaintiff, 
and that the name of any person who ought to have been joined, whether 
as plaintiff or defendant, or whose presence before the Court may be 
necessary in order to enable the Court effectually and completely to 
adjudicate upon arid settle all the questions involved in that action, be 
added," 

A plain reading of the above section would reveal nothing but that Court 
may on or before the hearing on such terms as the Court thinks just order 
that name of any person who ought to have been joined, whether as a 
plaintiff, a defendant or whose presence before the Court may be necessary 
to adjudicate upon and settle all the questions involved in the action, be 
added. 

In the case at hand the basis of the petitioner's application to the Distrct 
Court had been that - when the case was taken up for trial on 25.01.2000 
on the belief that the 2nd defendant was the registered owner of the said 
motor bus as at the time of the action and having acted on that belief 
plaintiff had agreed to discharge the defendant from the case. Thereafter 
when further trial was fixed then only she having understood correctly that 
the 3rd defendant was the registered owner of the vehicle at the time of the 
accident, as such an application (X5) under Section 18 of the Civil 
Procedure Code was made to add the registered owner as a defendant in 
the case. 

At the hearing before this Court petitioner's Counsel vehemently relied on 
two matters namely: 

1. that the present petitioner who was quite rightly discharged earlier 
does not have any nexus with the conduct of the driver has no liability 
and 

2. that even apart from the aforementioned liability the cause of action 
if any against the petitioner was prescribed in law. 
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Having regard to the circumstances of the case at hand I shall first proceed 
to examine the 2nd submission of the petitioner's Counsel stated as above. 
The petitioner's counsel sought that on the decision in Corea v. Pierisf1> 

that the present petitioner cannot be added. However at 217 of the said 
judgment Wood Renton, J has succinctly stated to the following effect. 

" It does not decide that a party so added is not entitled to set up a 
plea of limitation, and to claim a dismissal of the suit as against him on 
the ground, in spite of the order of the Court which has brought him into 
the proceedings. As a matter of construction, I think that Mr. H.J .C. Perera's 
contention that Section 18 of our own Code of Civil Procedure over - rides 
the right of an added party to plead prescription is untenable. At the point 
of time of which the order is made under that Section no question of 
pleading is before the Court, and I hold without any hesitation that in spite 
of an order made by the District Court, or, for that matter, by the Supreme 
Court on appeal, adding a party under Section 18, a party so added has 
the right to plead the provisions of Ordinance No. 22 of 1871." 

Further the trend of decisions in our country would demonstrate that addition 
of a party under Section -18 of the Civil Procedure Code is at the discretion 
of the Court - Vide the decision in Fernando v. Fernando<2> In this respect 
the decision in the case of Oriental Bank Corporation (Plaintiffs) v. 
J.A. Charriol and others*31 (Defendants) would lend assistance. This being 
an appeal preferred from an order of the original Civil Court with regard to 
addition of a party as the defendant to the suit, it was held as follows: 

"No question of limitation can arise with respect to the Court's power to 
make an order adding a party defendant to suit" 

The above authorities would amply establish the contention that under 
Section 18 of the Civil Procedure Code overrides the right of an added 
party to plead prescription is untenable. Further a party so added under 
Section 18 has the right to plead prescription and he is in no way precluded 
from setting up such a plea in his answer. Hence the 2nd submission of 
the petitioner's Counsel cannot succeed. 

Now I turn to the 1 st submission of the Counsel for the petitioner stated 
as above. Perusal of the impugned order reveals that basis of learned 
Judge's conclusion is that the presence of party proposed to be added 
would become necessary to enable the Court to effectually and completely 
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adjudicate the questions involved in the case. This appears to be the 
correct proposition of law and it is in construction with the provisions of 
Section 18 of the Civil Procedure Code and also the judicial pronouncements 
we have had in this regard. The decision in the case of the Chartered Bank 
v. De Silva'4> would be of importance here. In the above case it was held 
amongst other things that: 

" A person who is no more than an important witness in a case is not liable 
to be added as a party to the case in terms of Section 18 (1) of the Civil 
Procedure Code on the pretext that his presence is necessary "in order to 
enable the Court effectually and completely to adjudicate upon all the 
questions involved in the action". 

Further per Sri Skandarajah, J at 137 : 

"When an application is made under Section 18 (1) to add a party what the 
Court ought to see is whether there is anything which cannot be determined 
owing to his absence or whether he will be prejudiced by his not being 
joined as a party." 

In the case at hand if the present petitioner is not added as a party the 
liability cannot be properly determined owing to its absence. 

The basis of the application of the plaintiff made to the District Court (X5) 
to add the present petitioner as the 3rd defendant in the case had been 
that the application for withdrawal of the 3rd defendant from the case was 
on the genuine belief that the 2nd defendant was the registered owner of 
the motor bus as at the time of the accident. Thereafter only the plaintiff 
had realized the correct position namely - the 3rd defendant who was 
already discharged had been the registered owner of the said bus at the 
time of the accident. Therefore the necessity arose to make a subsequent 
application for addition as per X5. On the material before Court there is 
nothing to infer that the reason given as above by the plaintiff which made 
her to make an application under Section 18 of the Civil Procedure Code 
was something different to that, nor was there any material to suggest 
that the plaintiff made the aforesaid application to add the present petitioner 
on some other grounds. In those circumstances the application to discharge 
that 3rd defendant (present petitioner) appears to be a bona fide one and 
thus there is nothing to prevent the present petitioner being added as a 
party under Section 18, if it appears to Courts that his presence before 
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Court may be necessary in order to enable the Court to adjudicate upon 
all questions involved in the case effectively and completely. 

Further it is to be stressed here that the petitioner has not been able to 
demonstrate successfully that any injustice and/or prejudice would be 
caused to him by allowing the said addition. 

For the above reasons in my opinion the impugned order of the learned 
Judge is found to be correct. Therefore I would proceed to answer the 
question raised by this Court on 17.05.2004 (when granting leave) in the 
affirmative. I would accordingly dismiss this appeal with costs fixed at 
Rs. 15,000/-. 

SISIRA DE ABREW, J -1 agree. 

Appeal dismissed. 

LAKSIRI 
V. 

OFFICER IN CHARGE ANTI VICE SQUAD AND ANOTHER 

COURT OF APPEAL 
RANJITSILVA.J. 
SISIRA DEABREW.J. 
CAPHC13/2008(REV) 
HC COLOMBO 1081/2006 
MC GANGODAWILA 58297 
MARCH 26, 2008 

Constitution Article 138,154 P - High Court of the Province (Special Provisions) 
Act 19 of 1990 Section 9 - Right of Appeal to Supreme Court - Is an appeal an 
alternative remedy? - Revision of a judgment of High Court? Does the Court of 
Appeal have jurisdiction to entertain a Revision Application? 

Held: 

(1) Section 9 of Act 19 of 1990 gives exclusive right of appeal from the High 
Court to the Supreme Court - on a substantial question of law after 
obtaining special leave from the Supreme Court. 

To access the original judgement, visit: LankaLaw

https://lankalaw.net/sri-lanka-law-reports/

