CA Seylan Bank Ltd v Junaid 111

Eg: Sirisena v. Richard Arsala and others (supra). In the instant case the
Petitioner has clearly infringed the aforesaid cardinal rule.

For the reasons stated above this Court is of the view that this is not a fit
case to invoke the discretionary revisionary powers of this Court. Therefore
| uphold the first preliminary objection raised by the respondent and dismiss
the application of the petitioner in limine. In all the circumstances of this
case | make no order as to costs.

The Registrar is directed to forward copies of this order to the learned High
Court Judge and the learned Magistrate of Galle. Application is accordingly
dismissed.

Imam, J. - | agree.

Preliminary objection upheld.

Application dismissed.
SEYLAN BANK LTD
V.
JUNAID
COURT OF APPEAL
EKANAYAKE.J
SRISKANDARAJAH.J
CALA 304/2003 (LG)
DC HAMBANTOTA 3421/SPL

JUNE 15, 2007

Recovery of Loans by Banks (Special Provisions) Act 4 of 1990 - Interim
injunction issued - Requirements - Equitable relief - District Judge’s conclusions
erroneous - Appellate court taking a different view on the same matter and
confirming order?

The plaintiff - respondent instituted action against the defendant Bank seeking
inter alia, a declaration that the liability of the plaintiff, under two mortgage
bonds should be confined to Rs. 200,000/-, a declaration that the plaintiff is
entitled to release of the bonds after paying the aforesaid sum of
Rs. 200,000/-. Further an interim injunction was sought restraining the
defendant Bank from selling the mortgaged property.
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The District Court issued the injunction on the ground that the plaintiff has a
strong case in his favour by virtue of the fact that he had expressed his consent
to settle the claim paying the money due on the bonds since the defendant
Bank was possessed of his fixed deposit.

Held:

(1) The trial Judge's reasoning is erroneous, as the plaintiff caused to
settle the amount due under the bond does not constitute a good
ground for the plaintiff to pass the test of a prima facie case, which
being the first and foremost requirement for the issuance of an interim
injunction.

Held further:

(2) A party who seeks the aid of Court in granting an interim injunction
must as a rule, be able to satisfy Court on three requirements.

(a) Has the plaintiff made out a prima facie case ?
(b) Does the balance of convenience lie in favour of the plaintiff ?

{c) Do the conduct and dealings of the parties justify the grant of the
same - do equitable considerations favour the grant of same ?

(3) The plaintiff has passed all three tests.
Per Chandra Ekanayake, J.
“Though | am unable to agree with the reasons on which the trial judge had
based his conclusions, for the reasons given | am inclined to hold the view that

this is a fit instance to have granted the interim injunction.
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APPLICATION for leave to appeal from an order of the District Court of
Hambantota.

T. B. Waduressa for defendant - petitioner
M. G M. Ali Sabry for plaintiff - respondent.

Cur. adv. vult.

June 15, 2007
Chandra Ekanayake, J.

The defendant - petitioner (hereafter sometimes referred to as the defendant)
by this leave to appeal application has sought inter-alia,

Leave to appeal against the order of the learned District Judge of
Hambantota dated 28.7.2003 (P24) pronounced in the District Court,
Hambantota case No. 342/Spl, to set aside the same and to dissolve
the enjoining order and dismiss the application for interim injunction
made by the plaintiff -respondent in the said case.

The plaintiff - respondent (hereafter sometimes referred to as the plaintiff)
had instituted the"above styled action in the District Court of Hambantota
against the defendant - bank seeking inter-alia, a declaration that the
liability of the plaintiff under the two mortgage bonds (P2 and P3) is confined
to a sum of Rs. 200,000 and declaration that the plaintiff is entitled to
release of the said bonds after paying the aforesaid sum of
Rs. 200,000. Further an interim injunction was also sought (as per sub
paragraph(C) ‘e’ of the prayer to the plaint) restraining the defendant from
selling the property in dispute which was morgaged in terms of the said
bonds P2 and P3. Having supported the application an enjoining order and
notice of interim injunction had been issued. The defendant by its objections
dated 23.6.2003 whilst denying the averments in the plaint had moved for
dissolution of the enjoining order and dismissal of the application forinterim
injunction. The learned Judge after an inquiry by the impugned order had
allowed the plaintiff's application and issued the interim injunction prayed
for. This is the order this leave to appeal has been preferred from.

This Court by order dated 28.06.2004 had granted leave to appeal in this
matter on the correctness of the learned Judge's finding.



114 Sri Lanka Law Reports (2012) 1 Sri L. R.

The basis of the plaintiff's action is that he entered into 2 mortgage bonds
marked as P2 and P3 by mortgaging the property mentioned therein as
security for aloan granted by the defendant - bank to one Tuwan Kamaldeen
Sumsudeen and the security was given only for a sum of Rs. 200,000 and
not for any more. It was the position of the defendant- bank that the plaintiff
furnished the said bonds as security not only to guarantee the capital sum
of Rs. 200,000 but also the interest accrued thereon which according to
the defendant stands at Rs. 625,924 .59 as at 30.08.2002. Whilst denying
the above the plaintiff took up the position that his guarantee confined to a
sum of Rs. 200,000 and sought to discharge the said bonds since he had
already deposited the said sum of Rs. 200,000 in the bank vide the
document marked P6. Further the plaintiff has denied and disputed the
interpolations appearing at page 9 of the said bonds to the effect that “plus
interest at the rate of twenty four decimal five (24.5% per centum) per
annum”,

Perusal of the two mortgage bonds bearing Nos. 1165 (P2) and 1181 (P3)
reveals that it specifically mentioned in both bonds that interest at the rate
of 24.5% per annum should be calculated in addition to the capital sum
(vide page 9 of both bonds).

By the impugned order learned trial Judge has issued the interim injunction
against the 1% and 2" defendants. It appears that there is only one
defendant and that is the “Seylan Bank Ltd”. The nature of the interim
injunction sought (vide sub paragraph () of the prayer to the plaint marked
Xl)is to restrain the defendant -bank and its agents from selling/disposing/
effecting any alienation of whatever kind in respect of the property more
fully described in the schedule to the plaint. The letter issued by the
defendant to the plaintiff dated 20.12.2003 (P13) makes it abundantly clear
that as at the date of the letter the amount justly due and owing from the
plaintiff to the defendant was a sum of Rs. 62,594.59 together with interest
from 01.09.2002 and to show cause within the period stipulated therein
why steps should not be taken under and in terms of Recovery of Loans
by Banks (Special Provisions) Act No. 4 of 1990.

In this regard it would be pertinent to consider the provisions of Section 4
of the Recovery of Loans by Banks (Special Provisions) Act No.4 of 1990.
The above section thus reads as follows:
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“Subject to the provisions of Section 7 the Board may by resolution
to be recorded in writing authorize any person specified in the
resolution to sell by public auction any property mortgaged to the
bank as security for any loan in respect of which default has been
made in order to recover the whole of the unpaid portion of such
Loan and the interest thereon up to the date of the sale together with
the monies and costs recoverable under section 13".

According to paragraphs 1 (a) and 1 (b) of the present petition it is contended
that the plaintiff had become the owner of the property in question by virtue
of deed bearing No. 80 dated 18.10.1986 and the'plaintiff had mortgaged
the property (more fully described in the schedule to the plaint) as security.
In terms of his own plaint, the plaintiff had mortgaged the said property by
way of primary and secondary mortgages to the defendant - bank as security
for the loan released to one T.K. Samsudeen. It was submitted on behalf
of the plaintiff that the portion setting out the rate of interest was an
interpolation in the two bonds.

Basis of the learned trial Judge to have issued the interim injunction as
prayed for was that the plaintiff had a strong case in his favour by virtue of
the fact that he had expressed his consent to settle the claim paying the
money due under the mortgage bonds since the defendant - bank was
possessed of his fixed deposit. At pages 2 and 3 of the impugned order
the trial judge had stated as follows:

“29 ¢ BRncO53 £86 mzionds Aend epdm S Bufndt co BdnPmO
25C 8¢ 00D c®8 RO BO0WHD LEHS CHD D gmend ¢18
Sen @ BB 8AE »HEOS ¢S D00 glmdenn Boemw 07 CAD §md
1, 2, 838519530 HedBD 0@ edog edelB8ed BR&D D180 ogm
gdmcens B8 Rewlows ndyn g,

| am unable to agree with the above finding for the reason that the learned
trial Judge's reasoning is eroneous. Plaintiff's consent to settle the amount
due under the mortgage bonds does not constitute a ground for the plaintiff
to pass the test of prima-facie case, which being the first and foremost
requirement for the issuance of an interim injunction.

A party who seeks the aid of Court in granting an interim injunction must
as a rule, be able to satisfy the Court on three requirements viz



116 Sri Lanka Law Reports (2012) 1 5ri L. R.

(1) Has the plaintiff made out a prima-facie case ?

(2) Does the balance of convenience lie in favour of the plaintiff,

(3) Do the conduct and dealings of the parties justify the grant of the
same. In other words do equitable considerations favour the grant of
the same.

To ascertain whether the plaintiff was successful in establishing a prima
facie case the decision in the case of Jinadasa v. Weerasinghe (" would
be of importance. In the above judgment per Dalton. J at 34, while adopting
the language of Cotton L. J. - in Preston v. Luck @

e the Court must be satisfied that there is a serious question
to be tried at the hearing and that on the facts before it there is a
probability that plaintiff is entitled to relief”.

In this regard it would be pertinent to consider the decision in
F D. Bandaranayake v. State Film Corporation ® whereby the principle of
law was offered with regard to the sequential tests that should be applied
in deciding whether or not to grant an interim injunction, namely :

1. "has the plaintiff made out a strong prima-facie case of infringement
-or imminent infringement of a legal right to which he has title, that is,
that there is a question to be tried in relation to his legal rights and
that the probabilities are that he will win".

2. in whose favour is the balance of convenience,

3. as the injunction is an equitable relief granted in the discretion of the
Court do the conduct and dealings of the parties justify grant of the
injunction.

Further in the case of Gulam Hussein v. Cohen® per S. N. Silva,
J (P/CA), (as then he was) at 370;

“The matters to be considered in granting an interim injunction have
been crystallized in several judgments of this Court and of Supreme
Court. In the case of Bandaranayake v. The State Film Corporation
(Supra) Soza, J. summarized these matters as follows :

“In Sri Lanka we stast off with a prima-facie case that is, the applicant
for an interim injunction must show that there is a serious matter in
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relation to his legal rights, to be tried at the hearfng and that he has
a good chance of winning. It is not necessary that the Plaintiff should
be certain to win. It is sufficient if the probabilities are he will win”.

When considering whether an applicant for an interim injunction
has passed the test of establishing prima-facie case, at this stage
the Court should not embark. upon a detailed and full investigation
of the merits of the parties, it would suffice if the applicant could
establish that probabilities are that he will win. In this regard
assistance could also be derived from the decision in Dissanayake v.
Agricultural and Industrial Corporation® per H.N.G. Fernando. J., (as he
then was) in the above case at 285 :

“The proper question for decision upon an application for aninterim
injunction is “whether there is a serious matter to be tried at the
hearing (Jinadasa v. Weerasinghe (supra). If it appears from the
pleadings already filed that such a matter does exist, the further
question is whether the circumstances are such that a decree which
may ultimately be entered in favour of the party seeking the injunction
would be nugatory or ineffective if the injunction is not issued”.

In the case at hand the plaintiff has raised the question that those
questionable remarks and/or interpolations in the documents marked P2
and P3. The main relief sought by the plaint jvide sub-paragraphs (a) and
(b) of the prayer] are for a declaration in his favour restraining the liability
under the mortgage bonds (P2 and P3) Rs. 200,000 and after paying the
said amount he has the right to get those bonds discharged and for an
order for discharge of the said bonds by the Registrar of the District Court
in the event of refusal by the bank to do so. Having considered the questions
raised by the plaintiff in his plaint and having regard to the relief's sought
by the plaintiff | am inclined to hold the view that the plaintiff in this case
has passed the test of prima - facie case.

If the applicant passes the test of prima-facie case then only balance of
convenience has to be considered. In the said case of F.D. Bandaranayake
v. State Film Corporation (supra) Soza, J at 303 :

“If a prima-facie case has been made out, we go on and consider where
the balance of convenience lies”. :
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In this context it would be of assistance to consider the principle of law
offered by H.N.G. Fernando, C.J. In the case of Yakkaduwa Sri Pragnarama
Thero v. The Minister of Education and others,® namely;

“An interlocutory injunction will not be granted if there is no likelihood
of irreparable damage being caused to the petitioner. Moreover, the
burden of proof that the inconvenience which the petitioner will suffer
by the refusal of the injunction is greater than that which the
respondent will suffer, if the application is granted, lies on the
petitioner”.

In the present case it is common ground that the plaintiff has not taken the
said loan from the defendant bank and he has only guaranteed the loan
granted by the bank to the borrower (to one T.K. Samsudeen) and has
provided the mortgages solely for the purpose of securing the guarantee.
The majority decision of the full Bench of the Supreme Court in the case of
Ramachandran and another v. Hatton National Bank™ would lend
assistance to the issue at hand. In the above case also facts were similar
to the present case and the petitioner there, was not the person who had
taken the loans in question from the bank, but he too was guarantor who
has secured the guarantee. Further it was observed by His Lordship the
Chief Justice S.N. Silva, J as follows:

« that the provisions of the Recovery of Loans by Banks (Special
Provisions) Act No. 4 of 1990 will not apply in respect of a mortgage
given by a guarantor or any person other than a borrower to whom a
loan has been granted by a Bank for the economic development of
SriLanka”.

In the course of his Judgment per His Lordship the Chief Justice at 18:

“.....they have only guaranteed loans granted by the banks to borrowers
and provided the mortgages only to secure the guarantee™

When the above principle is applied to the present case the plaintiff in this
case has discharged the burden of establishing that the inconvenience
which he will suffer by the refusal of the injunction is greater than that
which the defendant will suffer, if it is granted, for the reason that when the
defendant - bank has no legal right under the provisions of Recovery of
Loans by Banks (Special Provisions) Act No. 4 of 1990 to take action in
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respect of a mortgage given by a guarantor or any person other than a
borrower to whom the loan was granted by the bank. In this case also the
plaintiff was only a guarantor and not be the borrower. Therefore | am
inclined to hold the view that the balance of convenience too favour the
grant of the interim injunction.

As the injunction is an equitable relief granted in the discretion of Court,
the conduct and dealings of the parties before the application must be
taken into account. When the facts and circumstances of the case are
considered it appears that equitable consideration too favour the issuance
of the interim injunction.

By the impugned order the learned Judge had issued the interim injunction
prayed for in the plaint. Though | am unable to agree with the reasons on
which the Judge had based his conclusions, for the reasons given as
above | am inclined to hold the view that this is a fit instance to have
granted the interim injunction.

Accordingly this appeal is hereby dismissed. However no order is made
with regard to costs. '

SRISKANDARAJAH, J. -1 agree

Appeal dismissed.
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