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EDIRISOORIYA AND OTHERS VS. NATIONAL SALARIES AND
CADRE COMMISSION AND OTHERS

COURT OF APPEAL
SATHYA HETTIGE, PC J. [P/CA]
GOONERATNE, J.
CA 417/2008
FEBRUARY 19, 2009
OCTOBER 16, 2009

Writ of Certiorari·Placement in a segment of a Technical grade·Unreasonable,
arbitrary·Legitimate expectation? · Locus standi·Central Principles of Administrative
Law·Ultra Vires·Could a writ of certiorari be issued as a matter of course? · Wage
Policy.
The petitioners challenged their placement in Grade MT/1/2006 as wrongful on the basis that the
appropriate categorization is Grade MT- 2- 2006 as per the circulars.
Held:
(1) Wage policy of public officers can be decided by the Cabinet under the provisions of the
Constitution and the Court cannot interfere with the policy decision in relation to restructure of salaries
of public officers unless it can be established that the policy decision is ultra vires.
Per Sathya Hettige PC P/CA:
·It can be seen that the National Salaries and Cadre Commission [NS and CS] has recommended to
restructure and re-categorize and or to regroup the public officers having considered all the relevant
facts and the policy decision of the government and therefore I do not think that this Court should
interfere with the recommendations of the NS and CS and or the decision taken in the Circular·.
(2) A prerogative writ is not issued as a matter of course and it is in the discretion of Court to refuse to
grant it if the facts and circumstances are such as to warrant a refusal.
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(3) While legitimate expectation gives an applicant locus standi to ask for judicial review it differs from
wrongful or ultra vires action. It is wrongful or ultra vires action which justifies the granting of judicial
review and that too only if all the circumstances point to an exercise of the Courts discretion that way.
(4) The Central principle of Administrative Law, - ultra vires - simply means acting beyond one·s power
or authority.

APPLICATION for a Writ of Certiorari.

Cases referred to: -

1. Sudhakaran vs. Barathi 1987 2 Sri LR 243
2. P. S. Bus Company vs. Ceylon Transort Board 61 NLR491.

Manohara de Silva PC with Nimal Hippola for the petitioner

Milinda Gunatilaka SSC with Ruwanthi Herath Gooneratne SC for respondent.

June 21st2011

SATHYA HETTIGE PC. J (P/CA)

1stto3rdpetitioners are Technical Education Demonstrators attached to the Department of Technical
Education and Training headed by the 16threspondent.

15thand 2ndpetitioners are Grade 1 and the 3rdpetitioner is in Grade 11. The petitioners state that the
technical Education Demonstrators are members of the academic staff in Technical colleges located in
different districts in the country and their function is to teach / instruct the practical aspects of
studying to the students who are engaged in courses in the fields of

(a) Masonry
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(b) Carpentry

(c) Motor Mechanism

(d) Metal Craft

(e) Electrical/ Electronic Technology

The petitioners were appointed as Technical Education Demonstrators on different dates prior to the
year 2000 and in the year 2000 the Ministry of Vocational Training and Rural Industries with
concurrence of the Department of Management Services of the Ministry of Finance and Planning
presented to Cabinet a Memorandum for Revision of salaries and granting a graded promotion scheme
for demonstrators serving in the Technical Colleges and the Cabinet approval was granted on 14/06.
2000 to create two grades in the post of Technical Education Demonstrators namely Demonstrator class
1 and Demonstrator class 11 as per the Cabinet decision marked P4.

It is stated in the petition that consequent to the said Cabinet decision an amended scheme of
recruitment came in to effect and interviews were held at different intervals and eligible candidates were
absorbed accordingly. The 1stand 2ndpetitioners were absorbed to grade 1 and 3rdpetitioner to Grade
II which is supported by the promotion letters marked P6(1) and P6(2)

It was submitted that in addition to the educational qualifications stated in the scheme of recruitment
marked PS, as per paragraph 5 (ii) there is a prerequisite qualification to possess at least a two year
certificate from a Technical College.

To access the original judgement, visit: LankaLaw

https://lankalaw.net/sri-lanka-law-reports/


Edirisooriya And Others Vs. National Salaries And Cadre Commission And Others2011/V2-SRI-LR-221

224

It was also submitted that in addition to the OL and AL qualifications, paragraph 3. 2. 2. 2 of the
circular marked P8 wherein the employees have been classified according to their qualification, the
officers who have a certificate or diploma in proof of undergoing a course of vocational or professional
Training of 13 to 24 months would fall in to segment 2 of the Management Assistant Technical Grade.
The said paragraph is as follows: -

The petitioners complain that by the letter dated 05. 05. 2006 marked P10 the 15threspondent informed
the 16threspondent to adopt the salary structure MT- 1- 2006 enumerated in Public Administration
Circular 6/2006 marked P8 for the petitioners. It was further submitted that the 15threspondent has no
power or authority to categorize the petitioners under category MT-I- 2006

Petitioners also submit that by the letter dated 19- 11- 2007 the 15threspondent informed the
16threspondent that the salary scale MT-I- 2006 allocated to the petitioners cannot be changed and by
the letter dated 29- 11- 2007 marked P13 that information was communicated to the principals of all
Technical Colleges.

By P13 which was addressed to all the Technical College principals, instructions had been given to
prepare the salaries of the petitioners according to paragraph 8 of the Circular No. 6/2006 (11) by
placing the officers who are in Grade 11 in Grade 111 and officers in Grade 1 in Grade 11 deduct the
salaries that had been overpaid.

The grievance of the petitioners is that the placement of the petitioners in MR-I- 2006 is wrongful on
the basis that

To access the original judgement, visit: LankaLaw

https://lankalaw.net/sri-lanka-law-reports/


Edirisooriya And Others Vs. National Salaries And Cadre Commission And Others2011/V2-SRI-LR-221

225

the appropriate categorization is MT- 2- 2006 (MA technical Segment 2) as per the document marked P
8 A. It was submitted by the petitioners that Management Assistant Technical Segment 2 falls within
the salary category of MT- 2- 2006. It was strenuously contended by the learned President·s Counsel
that technical/professional training experience was a requirement as per the scheme of recruitment
which the petitioners possessed.

The petitioners in this application are seeking among other reliefs, to quash the decision of the
respondents as contained in P 13 to place the petitioners in category MT- 1- 2006 as per circular 6 of
2006 (P8) on the basis that the decision contained in P 13 is wrongful, arbitrary, unreasonable and in
violation of legitimate expectation of the petitioners.

In paragraph 19 of the petition it is specifically stated that ·... the placement of the petitioners in
MT- 2- 2006 as aforesaid is wrongful·

The petitioners also seek a Writ of Mandamus to place the petitioners in category MT- 2- 2006 as a
consequential relief and to place them in MN3 of 2006. It was contended by the learned President·s
Counsel for the petitioner that the petitioners had a legitimate expectation to be placed in the salary
scale of MN3 - 2006 A.

The respondents, objecting to the petitioners· application for relief submitted that the petitioner·s
placement in category MT- 1- 2006 was consequent to an introduction of the Public Administration
Circular 6/2006 (P8) which was brought after the Budget Proposal of 2006 in order to restructure and
or to regroup all posts in the public service. State Counsel further
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drew the attention of court to the section 2 of the Circular (P8).

Section 2 of the Public Administration Circular 6/2006 reads as follows.

·in order to implement the new salary structure all posts/services in the public service
should be re-categorised/regrouped by each Ministry and Departments based on the
definitions given in Annexure 11 and in terms of Annexure 111 - index. to salary
conversions . . . ·

The learned State Counsel submitted that when categorizing the petitioners in MT-I- 2006 the
respondents considered the duties of the petitioners, the scheme of recruitment of the petitioners and all
other matters (criteria) stated in Annexure 11 of the Circular marked P8 in respect of recategorization.

It was strongly denied by the respondents that the petitioners were placed in an wrongful and incorrect
category.

It was brought to the court·s attention by the respondents that section 22 of the Circular No. 6/2006
states that the National Salaries Cadres Commission is the permanent body and will continue to review
the implementation of the Circular and will provide any further assistance required by the government
Institutions in the form of clarifications and further instructions. As such it is the National Salaries and
Cadre Commission which is the body empowered to clarify any confusion that may arise when
implementing the circular.

It appears that the matters that are canvassed and reviewed in this application are policy decisions of
the Government. It was submitted by the learned State Counsel,
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that the PA Circular 6/2006 was introduced consequent to a Budget Proposal in 2006 and therefore the
policy decisions of the Government regarding the salary structure of the public servants should not be
subject to judicial review.

It was argued that prior to the recommendation being made by the National Salaries and Cadre
Commission the petitioners were paid at a different salary scale due to a misinterpretation of the
Circular No 6/2006. However, subsequent to the recommendation being made the steps were taken to
rectify the error.

The petitioners are challenging the decision (P13) on the basis that the decision to place the petitioners
is wrongful and unlawful.

The question before this court is to determine whether the petitioners have placed before this court
sufficient material to establish that the respondents have acted unlawfully exceeding the powers.

It is to be noted that the respondents position is that the petitioners are public servants and they are
bound by the Circulars issued by the Public Administration Ministry from time to time according to
the letters of appointment. The petitioners were re-categorized and regrouped in Category MT- 1- 2006
as per their educational qualifications, duties, scheme of recruitment and having taken in to account the
period of vocational training.

In order to invoke jurisdiction of this court to review the decision contained in P13 the petitioners must
establish that the decision is illegal and ultra vires and not whether the decision is right or wrong.
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In the case of Sudhakaran us. Barathi and other (1), it was held, that ·While legitimate expectation
gives an applicant locus standi to ask for judicial review it differs from wrongful or ultra vires action. It
is wrongful or ultra vires action which justifies the granting of judicial review and that too only if all
the circumstances point to an exercise of the Court·s discretion that way·.

Therefore it should be noted that the petitioners in this application will have to establish when seeking
a writ of mandamus that a decision in question is illegal. It was submitted by the respondents that the
placement of the petitioners in the salary scale of MT- 1- 2006 was taken having considered ·all the
necessary material and facts and in terms of the circular PA 6 of 2006 and the decision sought to be
quashed is well within the law.

On a careful perusal of P13 which is the impugned document in this application has been addressed to
the principals of all Technical Colleges and if any relief granted to the petitioners as sought in the
petition that decision would affect all other decisions in respect of the public officers based on P13 and
the PA circular No. 6 of 2006. It appears from the material placed before this court and the submissions
of the Learned Counsel that PA circular No. 6 of 2006 has been issued based on the recommendations
made by the National Salaries and Cadre Commission. Even though the petitioners have made all the
members of the National Salaries Cadre Commission respondents in this application no relief has been
sought from the National Salaries and Cadre Commission or the petitioners are not challenging the
recommendations of the National Salaries Cadre Commission.
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It should be noted that wage policy of the public officers can be decided by the Cabinet
under the provisions of the Constitution and the court cannot interfere with the policy
decision in relation to restructure of salaries of public officers unless the petitioners can
establish that the policy decision is ultra vires.

It can be seen that the National Salaries and Cadre Commission has recommended to restructure and
recategorize and or to regroup the public officer having considered all the relevant facts and the policy
decision of the government and therefore I do not think that this court should interfere with the
recommendations of the National Salaries and Cadre Commission or the decision taken in PA circular
No. 6 of 2006. This court is of the view that the petitioners have failed to establish that the respondents
have exceeded their powers and have acted in violation of principles of natural justice or the decision
makers are guilty of errors of law.

It was submitted by the learned State Counsel that the implementation of PA circular 6 of 2006 will
not amount to a public duty capable of invoking a writ of mandamus. The issuance of a writ of
Mandamus is a discretionary power of this court.

In P. S. Bus Company v. Ceylon Transport Board(2) the court held that,

·A prerogative Writ is not issued as a matter of course and it is in the discretion of court
to refuse to grant it if the facts and circumstances are such as to warrant a refusal·.
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Prof. Wade calls ultra vires

·The Central principle of administrative law·, ultra vires is a Latin phrase meaning simply· acting
beyond one·s power of authority · the general idea behind the tern is that a decision or action of a
functionary is said to be ultra vires when that functionary acts outside the ambit or scope of his
authority.

In the circumstances of this application the court is of the view that the respondents have acted within
the law and therefore the reliefs sought by the petitioners cannot be granted in favor of the petitioners.

Accordingly application of the petitioners is refused. No costs.

GOONARATNE J. - I agree.

Application dismissed.

Judgment by: Sathya Hettige, J.
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